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22,6 National lnterest Waivers for Physicians Serving in Medically Underserved Areas
or at Department of Veterans Affairs Facilities.

(a) General. (1) Backoround. On September 6, 2000, the Service published regulatione (See
65 FR 53889) implementing the above notecf 1999 amendment to the Aet at sec{ion ZO3(bX2).
Ohe amendatory language was included in the Nunsing Refief for Disadyantaged Areas Aci of
1999, enacted on Novembr 12, 1999.) Thie amendment codffies provisions mandating the
granting of a national interest waiver to a second-preference medical doctor who commits to
practice medicine for an aggregate of 5 yearc in E medically underserved area of the United
States or at Department of Veterans Affairc (VA) facilities. fficers are urged to consult the
supplementary information portion of the interlm rule for additional background information end
guidance. Officere should also remember that phyeicians applying for this provision are not
relieved fiom any of the other requiremenls for EB-2 clEssification, other than that of the labor
ceffication. In panicular, physiciens needing a waiver of the J-1 residency requirement muEt
etill obtain euch waivers.

(b) Guid.elines for.AdjudicFtion. (1) \fvho is elioible? Service regulations at 8 cFR 2oa.l2(a)
establiah the basic eligibllity requiremente for the atien physician, namcty:

' that a petition hEs been filed under section 203(bX2) of the Ac1, eocompanled by the
national interest waiver request:

r thd the physlclen agrees to work in an underseryed area or at E VA facility for an
aggregete of 5 years (not counting any time in J-1 status), or, if the petition was filed
prior to 11l1lg$ End was pending as of 1 1l12Fig, an aggragate of 3 yeaB (not cogdi4g
any tima in J-1 status);

' that the physlcian has I yeers to completc the 5 years of aggregate geryice, (or 4 yeare
to complete the 3 yeare of aggregate service) and;

' that another Federal agency or a State Department of Public Health hag determinecl rhat
the physiciEn'E work in the underserved area or VA facility is in the public interest.

fficers note that in designaUng amas of the country underseryed, the Secretary of
Health and Human Services (HHS) only addresses the shortage of family or general medidne
physicians (those doctors prac{icing pcdlaHcs, genenil internal medielnc,
obstctrica/gynecology, and poychiaky). Gunently, HHS has not designated any ereaB in the
United States as undereerved for medical specialists. Therefore, only doclors pradicing in the
above noted fields may take advantage of these new provisions. Note: Doctors serving at VA
facilities are not bound by the HHS categories noted above. The VA mav petition for doqtors
that sJrccialize in various fields of medicine.
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(2) Reouired SuoolementalEvidence. In eddition to the evidence necessary to eupport

the l-140 petrtion, physicians seekrng a nationEl interest waiver based on service in an
underserued area or at a VA faclllty must submit supplementEl documentation rvrlh the petition.

A complete list end detailed explanation of this supplementaf evidence is fuund at I GFR
2O4,1Z(cl,

(3) Eftsetive Dates for Fillno. All physician petitions with eccompanying natlonal interest
welvsr requeste baeed on gsrvica in e underserved area filad on gr efter NovembEr 12, 1999,
shafl be adjudicated in accordence with the regulatory provieicns found at I CFR 20.1.12(dX1).
Petitions pending et a scrvicc ccntcr on November 12, 1999, ehall also be adjudlcated pureuant

to the revlsed regulatory provisions. See 8 CFR 20/+,12(dl(21.

Oficere muet r€mcmbcr that the statutory amendment makee apecial provisions for
petitione filing prior to the November 12, 1999, enactment date, Ingarticular, regulations tt I
CFR 2q.12(dX3), (4), (5) provlde specific instructions for officers regarding petitions that werc:

r denled on or after November t2, 19991
. fil€d prior to November 1, 19gE and pending as of November 12, 1999, and:
r filed and approved before November 12, 1999.

For patitions denied prior to November 12, 1999, the regulations at I CFR 204.12(dX0)

Opccrfy that petltioners may file a new petition ac@mpenied by the newly codified nationel

Interest waiver evidence. Officers shall not accept any motions to reopen or reconsider
prcViouety denied qasco on behalf of phyeicians requesting netional interest waivere based on

E€rvice in an undereerved area.

tel - Service regulations allow a
phyeicien to prac{ice mcdldne in a difierent underservd area, or a different VA facillU. See I

CFR 2O4.12(f) for a complete explangtlon of thc prooedure physicians must follow In order to

rqu€st to praciice medlclne in a different underacrued erea.

The burden is on the petitioner to submlt the needed evidence that will enable tha officer

to easily determine the amount of time that the physiclen was between employment in the

differant underrserved areas or VA facilitiee. This iE important sine the physician must still

completo the eervicc requirement wlthin 6 yearc, regardlees of the emount of time he'or she is

bctween employment. Further diecuesion of this topic is noted below-

(5) Protocol for ACjuatment of Status. The stetutory amendment allows for a physician

w1h an approved l-140 to immediately ftle an adjus[nent of etatue application, The Attomey

General may not grant final approval of lhe adjuetment application until the phyelcian has

aeryEd his or her 5 or 3 yeerc of aggregate service in an underscrved area or VA facility. See
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the Act at S 203(b)(2XBXiiXll). This presents a unique situation for this group of allens, in that
they will not be maintaining a valid nonimmlgrant status while serving the 5 or 3 years of
aggregate medical service. These doctors will be in a period of stay authorized by the Attomey
General with a pending adjustment application. Therefore, they are efigibbfor an.Employment
Authorization Document (EAD). (See I CFR Zl+a.12(cl(9)) Doc-tors should submit the
application for an EAD (l-765) simultaneously with the adjustment application to insure timely
processing. Offiers should review the Supplementrary Information secfion of the interim
regulation for a complete discussion of this issue.

Service regulationa have been amended at I CFR 245 with a new section 18. This
section is preeented in a question and anewer format and should be reviwed prior to the
adjudication of any physician's adjustment application. The question and answer format allows
for an easy to understand explanation of the unique provisions applicable only to these
partlcular physicians- Officers need to be aware of three unique proceesing difrerences for
theee phyticians

r Delayed fingerprints. Physicians will be soheduled for fingerprinting at an Application
Support Center after the submission of evidence documenfing the completion of the 5 or 3
years of aggregate service.
o Delayed medical report. Physicians will submit the required adjr.rstment medical report
with the evldence submifted at the conclusion of the period of aggregate medicel service. .
o An initial submiseion of required evidence at the two-year anniversary of the alien
physician's l-140 petition approval, documenting that the physician has been working at least
one year of the two-year period- See 8 CFR 245-18(g).

Upon receipt of the l-485, the Service Centers shall issue a supplemental document to the
phyeician. outlini4g the tentative timetable for completing the adjustment process. In particular.
this notice ehallcontain information reflecling the following:

. The beginning dete of the docto/s employment, based upon the doctofe stEtus at the
time of filing. Cl-his will be the date on which the doctor will begin counting his or her 5
or $year requirement.)

. For physicians with a S-year seryice requirernent, the notice will specify an initial date of
2 years plus 120 days from the date the phyeician begins his or her qualifying
employment for submission of evidence of at leaet one year of service.

. The last possible date (six years plus 120 days from the date the doctor begins hie or
her qualiFying employment) that the doctor will be eligible to submit his sr her evidenca
documenting the completion of 5 years of medical seryice in an underserved area or VA
faeJlity. (Physicians with a 3-year sewice requirement are not required to submit
evidence until the end of the 3-year period,)
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. Specific information direcled at doctors who have moved from one underserved area to

another and have experiencect a break in medicalservice.
. A clear explanation that thb burden is on the physician to submit evidence that will

clearly and easily document the period-of tisre the doctor was between employment, or

erplain any breaks in medicalservica.
. The evidence the doctor wilt need to submit that documents the reguired years of

medicalservice; and
, Any additional documentatlon needed to meet eligibility for adjustment-

16) Evidence for Finalizinq the Adiustment oJ Stetus. Service regulations at 8 CFR

2+5.18(g)-(h) note the specific evidence that doctors must submit to document the parformance

of medical service jn an underserved arca or VA facility at the Z-year eervice annivereary mark

snd at the conclusion of the medioal service. In addition, the doctor must submit the medicel

eramination report as required in I CFR 245.5. fie dostor must submit this final

docrmentation within 120 days of completing the 5 or lyears oJ medical service- The

adjustment application cannot be approved without this eet of required evidence.

The Service Center shall decide if the physiclan should be interviewed before finalizing the

adJustment application. Officers shall follow the procedures found in E CFR 245'6 regarding

*aiu"r" of the adjustment interview, and apply them accordingly to these cases.

Of prime conoem to many of the doclore teking advantege of the national interest waiver for

undeperved areas provieion is when the SeMce begins counting the physician's actual 5 or &

year medical practice. The following outlines how the Service interprets the counting

provisions.

. For an in-status nonimmigrant doc'tor, who hae authoization to work, the sewice starts

on the date of the notice approving the l-140. Example: fui H-1B physician, whose

clnent employer (in an underserved area) is also pehtioning for the physician's service

on an l-14O. This physiclan will be able to continue his or her employment without any
' intem.rption. Thls physician may also file for an EAD simultaneously wilh the l'485. lf

the physician's H-18 status expires prior to the physician's completion of the service

requirement, the physician will need to submit Form l-765 for an EAD.

. For a nonimmigrant doctor without work authorization, the sewlce starts on the date of

issuance of the EAD. Example: An H-18 physician, whose H-18 status expires while

the l- 140 is pending. Upon receipt of the approval notice, this physician will need to

immediately file an adjuetment application. accompanied by an EAD application. This

physlcian may not tregaily work until the FAD is issued. Also, a J-1 nonimmigrant

physician attempting to petition for this provision (without any sewice as an H'1B) will

have his or her qualifying service begins on the date the Service issues the EAD.
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Of6cers must remember that any employment that the applicant engages in withoul

authorizetion will not b€ counted toward thelr qualifying employment.

. For a nonimmigmnt H-18 physician wtro wae formerly a J-l and obtained under sec'tion

214(l\ of the Act a waiver of the foreign residenca requircmenq the'servico date sterts

on the date the physicien ctranges ftom J-1 to Fl-lB stetus. See 8 CFR 245.18(€X2)-

(7) Non+omplignce end B)niale. Phyeicians not complying with the requinement to submlt

evidenca of compteted medical eervice within 120 daya of completlng the servicE requirenent

(both at the 2-year and S-year marks for phyeictans with the gyear requlrement) will be served

with a written notice of the intent to deny the adjustment application. lf the physician feils to

r$pond to thc notica, the denial will be finallzad and the 1-14A shall be revoked- Off,cere

should follow the standard operating proceduras ooncemlng the denial/revocatlon for these

perticN,rlar Petitlone.

(8) Advanced Parole. Physiciana with pending adjuatment applicatlons may apply for edvanced

parole if they clesire to travel during the respec{ive 3 or &year serulce requirement period, and

if thcy no longer have a valid nonlmmigrant vba. Regulationa Et E CFR 245.18 (k) note hs

procedures that ellen phyeiciane must follow in order to obtain s Trevel Document.

(g) Servicg Centcr protocol for Storlno Filee, Slnce the adjustment epplicatlons for theae

physlclans will nced to remain opcn and pending fur over 3 or S-yeare, the Serulce Centera will

noed to undertake special procadures for storing these A-files. ln partiatlar, each Center muet

dedicate a special area to houge these files. The appropriate product line within eactr centcr will

be responslble for insuring thet all required notices to the applicant ero prooe$ed in e Hmely

fiashion.

Ofiicere wlth questiona about thla guidanoe or the provisions of thE stetutory amendment mey

contact HQ Stsff

Chapter 23 Adjustrnent of status to lawful Pcrmanent resident.

23,1
23.2
23.3
23.4
23.5
23.6
23.7

Prior lEw end historical background.
General adJustment of gtatus issueg
Presumption of lawful admission end creation of record under E CFR 101

Adjustment of stietus under Eection 245 of the INA

Refugee and Aaylec adjustment under sectlon 209 of the lNA'

Regisfation of lawfr.rl permanent residence under seclion 249 INA

Sec'tion 289 casee.
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