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may include, but is not limited to, cop-
ies of TN or TC approval notices, copies
of Form 1-94 Arrival/Departure
Records, employment verification let-
ters and/or pay-stubs or other employ-
ment records, and state health care
worker licenses.

(j) Extension of stay or change of status
for health care worker. In the case of
any alien admitted temporarily as a
nonimmigrant under section 212(d)(3) of
the Act and 8 CFR 212.15(n) for the pri-
mary purpose of the providing labor in
a health care occupation described in 8
CFR 212.15(c), the petitioning employer
may file a Form I-129 to extend the ap-
proval period for the alien’s classifica-
tion for the nonimmigrant status. If
the alien is in the United States and is
eligible for an extension of stay or
change of status, the Form I-129 also
serves as an application to extend the
period of the alien’s authorized stay or
to change the alien’s status. Although
the Form I-129 petition may be ap-
proved, as it relates to the employer’s
request to classify the alien, the appli-
cation for an extension of stay or
change of status shall be denied if:

(1) The petitioner or applicant fails
to submit the certification required by
8 CFR 212.15(a) with the petition or ap-
plication to extend the alien’s stay or
change the alien’s status; or

(2) The petition or application to ex-
tend the alien’s stay or change the
alien’s status does include the certifi-
cation required by 8 CFR 212.15(a), but
the alien obtained the certification
more than 1 year after the date of the
alien’s admission under section
212(d)(3) of the Act and 8 CFR 212.15(n).
While DHS may admit, extend the pe-
riod of authorized stay, or change the
status of a nonimmigrant health care
worker for a period of 1 year if the
alien does not have certification on or
before July 26, 2004 (or on or before
July 26, 2005, in the case of a citizen of
Canada or Mexico, who, before Sep-
tember 23, 2003, was employed as a TN
or TC nonimmigrant health care work-
er and held a valid license from a U.S.
jurisdiction), the alien will not be eli-
gible for a subsequent admission,
change of status, or extension of stay
as a health care worker if the alien has
not obtained the requisite certification
1 year after the initial date of admis-
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sion, change of status, or extension of
stay as a health care worker.

[26 FR 12067, Dec. 16, 1961]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §214.1, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

EFFECTIVE DATE NOTE: At 73 FR 78127, Dec.
19, 2008, §214.1 was amended by adding para-
graph (k), effective Jan. 18, 2009. For the con-
venience of the user, the added text is set
forth as follows:

§214.1 Requirements for admission, exten-
sion, and maintenance of status.

* * * * *

(k) Denial of petitions under section 214(c) of
the Act based on a finding by the Department of
Labor. Upon debarment by the Department of
Labor pursuant to 20 CFR 655.31, USCIS may
deny any petition filed by that petitioner for
nonimmigrant status under section
101(a)(15)(H) (except for status under sections
101(a)(15)(H)(1)(b1)), (L), (O), and (P)@{d) of the
Act) for a period of at least 1 year but not
more than 5 years. The length of the period
shall be based on the severity of the viola-
tion or violations. The decision to deny peti-
tions, the time period for the bar to peti-
tions, and the reasons for the time period
will be explained in a written notice to the
petitioner.

§214.2 Special requirements for ad-
mission, extension, and mainte-
nance of status.

The general requirements in §214.1
are modified for the following non-
immigrant classes:

(a) Foreign government officials—(1)
General. The determination by a con-
sular officer prior to admission and the
recognition by the Secretary of State
subsequent to admission is evidence of
the proper classification of a non-
immigrant under section 101(a)(15)(A)
of the Act. An alien who has a non-
immigrant status under section
101(a)(15)(A)(1) or (ii) of the Act is to be
admitted for the duration of the period
for which the alien continues to be rec-
ognized by the Secretary of State as
being entitled to that status. An alien
defined in section (101)(a)(15)(A)(iii) of
the Act is to be admitted for an initial
period of not more than three years,
and may be granted extensions of tem-
porary stay in increments of not more
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than two years. In addition, the appli-
cation for extension of temporary stay
must be accompanied by a statement
signed by the employing official stat-
ing that he/she intends to continue to
employ the applicant and describing
the type of work the applicant will per-
form.

(2) Definition of A-1 or A-2 dependent.
For purposes of employment in the
United States, the term dependent of an
A-1 or A-2 principal alien, as used in
§214.2(a), means any of the following
immediate members of the family ha-
bitually residing in the same household
as the principal alien who is an officer
or employee assigned to a diplomatic
or consular office in the United States:

(i) Spouse;

(ii) Unmarried children under the age
of 21;

(iii) Unmarried sons or daughters
under the age of 23 who are in full-time
attendance as students at post-sec-
ondary educational institutions;

(iv) Unmarried sons or daughters
under the age of 26 who are in full-time
attendance as students at post-sec-
ondary educational institutions if a
formal bilateral employment agree-
ment permitting their employment in
the United States was signed prior to
November 21, 1988, and such bilateral
employment agreement does not speci-
fy 23 as the maximum age for employ-
ment of such sons and daughters. The
Office of Protocol of the Department of
State shall maintain a listing of for-
eign states with which the United
States has such bilateral employment
agreements;

(v) Unmarried sons or daughters who
are physically or mentally disabled to
the extent that they cannot adequately
care for themselves or cannot estab-
lish, maintain or re-establish their own
households. The Department of State
or the Service may require certifi-
cation(s) as it deems sufficient to docu-
ment such mental or physical dis-
ability.

(3) Applicability of a formal bilateral
agreement or an informal de facto ar-
rangement for A-1 or A-2 dependents.
The applicability of a formal bilateral
agreement shall be based on the foreign
state which employs the principal alien
and not on the nationality of the prin-
cipal alien or dependent. The applica-
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bility of an informal de facto arrange-
ment shall be based on the foreign
state which employs the principal
alien, but under a de facto arrange-
ment the principal alien also must be a
national of the foreign state which em-
ploys him/her in the United States.

(4) Income tax, Social Security liability;
non-applicability of certain immunities.
Dependents who are granted employ-
ment authorization under this section
are responsible for payment of all fed-
eral, state and local income, employ-
ment and related taxes and Social Se-
curity contributions on any remunera-
tion received. In addition, immunity
from civil or administrative jurisdic-
tion in accordance with Article 37 of
the Vienna Convention on Diplomatic
Relations or other international agree-
ments does not apply to these depend-
ents with respect to matters arising
out of their employment.

(6) Dependent employment pursuant to
formal bilateral employment agreements
and informal de facto reciprocal arrange-
ments. (i) The Office of Protocol shall
maintain a listing of foreign states
which have entered into formal bilat-
eral employment agreements. Depend-
ents of an A-1 or A-2 principal alien as-
signed to official duty in the United
States may accept or continue in unre-
stricted employment based on such for-
mal bilateral agreements upon favor-
able recommendation by the Depart-
ment of State and issuance of employ-
ment authorization documentation by
the Service in accordance with 8 CFR
part 274a. The application procedures
are set forth in paragraph (a)(6) of this
section.

(ii) For purposes of this section, an
informal de facto reciprocal arrange-
ment exists when the Department of
State determines that a foreign state
allows appropriate employment on the
local economy for dependents of cer-
tain United States officials assigned to
duty in that foreign state. The Office of
Protocol shall maintain a listing of
countries with which such reciprocity
exists. Dependents of an A-1 or A-2
principal alien assigned to official duty
in the United States may be authorized
to accept or continue in employment
based upon informal de facto arrange-
ments upon favorable recommendation
by the Department of State and
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issuance of employment authorization
by the Service in accordance with 8
CFR part 274a. Additionally, the proce-
dures set forth in paragraph (a)(6) of
this section must be complied with,
and the following conditions must be
met:

(A) Both the principal alien and the
dependent desiring employment are
maintaining A-1 or A-2 status as ap-
propriate;

(B) The principal’s assignment in the
United States is expected to last more
than six months;

(C) Employment of a similar nature
for dependents of United States Gov-
ernment officials assigned to official
duty in the foreign state employing the
principal alien is not prohibited by
that foreign state’s government;

(D) The proposed employment is not
in an occupation listed in the Depart-
ment of Labor Schedule B (20 CFR part
6566), or otherwise determined by the
Department of Labor to be one for
which there is an oversupply of quali-
fied U.S. workers in the area of pro-
posed employment. This Schedule B re-
striction does not apply to a dependent
son or daughter who is a full-time stu-
dent if the employment is part-time,
consisting of not more than 20 hours
per week, and/or if it is temporary em-
ployment of not more than 12 weeks
during school holiday periods; and

(E) The proposed employment is not
contrary to the interest of the United
States. Employment contrary to the
interest of the United States includes,
but is not limited to, the employment
of A-1 or A-2 dependents: who have
criminal records; who have violated
United States immigration laws or reg-
ulations, or visa laws or regulations;
who have worked illegally in the
United States; and/or who cannot es-
tablish that they have paid taxes and
social security on income from current
or previous United States employment.

(6) Application procedures. The fol-
lowing procedures are applicable to de-
pendent employment applications
under bilateral agreements and de
facto arrangements:

(i) The dependent must submit a
completed Form I-566 to the Depart-
ment of State through the office, mis-
sion, or organization which employs
his/her principal alien. A dependent ap-
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plying under paragraph (a)(2)(iii) or (iv)
of this section must submit a certified
statement from the post-secondary
educational institution confirming
that he/she is pursuing studies on a
full-time basis. A dependent applying
under paragraph (a)(2)(v) of this section
must submit medical certification re-
garding his/her condition. The certifi-
cation should identify the dependent
and the certifying physician and give
the physician’s phone number; identify
the condition, describe the symptoms
and provide a prognosis; and certify
that the dependent is unable to main-
tain a home of his or her own. Addi-
tionally, a dependent applying under
the terms of a de facto arrangement
must attach a statement from the pro-
spective employer which includes the
dependent’s name; a description of the
position offered and the duties to be
performed; the salary offered; and
verification that the dependent pos-
sesses the qualifications for the posi-
tion.

(ii) The Department of State reviews
and verifies the information provided,
makes its determination, and endorses
the Form I-566.

(iii) If the Department of State’s en-
dorsement is favorable, the dependent
may apply to the Service. A dependent
whose principal alien is stationed at a
post in Washington, DC, or New York
City shall apply to the District Direc-
tor, Washington, DC, or New York
City, respectively. A dependent whose
principal alien is stationed elsewhere
shall apply to the District Director,
Washington, DC, unless the Service,
through the Department of State, di-
rects the dependent to apply to the dis-
trict director having jurisdiction over
his or her place of residence. Directors
of the regional service centers may
have concurrent adjudicative authority
for applications filed within their re-
spective regions. When applying to the
Service, the dependent must present
his or her Form I-566 with a favorable
endorsement from the Department of
State and any additional documenta-
tion as may be required by the Attor-
ney General.
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(T) Period of time for which employment
may be authorized. If approved, an appli-
cation to accept or continue employ-
ment under this section shall be grant-
ed in increments of not more than
three years each.

(8) No appeal. There shall be no ap-
peal from a denial of permission to ac-
cept or continue employment under
this section.

(9) Dependents or family members of
principal aliens classified A-3. A depend-
ent or family member of a principal
alien classified A-3 may not be em-
ployed in the United States under this
section.

(10) Unauthorized employment. An
alien classified under section
101(a)(15)(A) of the Act who is not a
principal alien and who engages in em-
ployment outside the scope of, or in a
manner contrary to this section, may
be considered in violation of section
241(a)(1)(C)(i) of the Act. An alien who
is classified under section 101(a)(15)(A)
of the Act who is a principal alien and
who engages in employment outside
the scope of his/her official position
may be considered in violation of sec-
tion 241(a)(1)(C)(i) of the Act.

(b) Visitors—(1) General. Any B-1 vis-
itor for business or B-2 visitor for
pleasure may be admitted for not more
than one year and may be granted ex-
tensions of temporary stay in incre-
ments of not more than six months
each, except that alien members of a
religious denomination coming tempo-
rarily and solely to do missionary work
in behalf of a religious denomination
may be granted extensions of not more
than one year each, provided that such
work does not involve the selling of ar-
ticles or the solicitation or acceptance
of donations. Those B-1 and B-2 visi-
tors admitted pursuant to the waiver
provided at §212.1(e) of this chapter
may be admitted to and stay on Guam
for period not to exceed fifteen days
and are not eligible for extensions of
stay.

(2) Minimum six month admissions. Any
B-2 visitor who is found otherwise ad-
missible and is issued a Form I-94, will
be admitted for a minimum period of
six months, regardless of whether less
time is requested, provided, that any
required passport is valid as specified
in section 212(a)(26) of the Act. Excep-
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tions to the minimum six month ad-
mission may be made only in indi-
vidual cases upon the specific approval
of the district director for good cause.

(3) Visa Waiver Pilot Program. Special
requirements for admission and main-
tenance of status for visitors admitted
to the United States under the Visa
Waiver Pilot Program are set forth in
section 217 of the Act and part 217 of
this chapter.

(4) Admission of aliens pursuant to the
North American Free Trade Agreement
(NAFTA). A citizen of Canada or Mex-
ico seeking temporary entry for pur-
poses set forth in paragraph (b)(4)(i) of
this section, who otherwise meets ex-
isting requirements under section
101(a)(15)(B) of the Act, including but
not limited to requirements regarding
the source of remuneration, shall be
admitted upon presentation of proof of
such citizenship in the case of Cana-
dian applicants, and valid, unexpired
entry documents such as a passport
and visa, or a passport and BCC in the
case of Mexican applicants, a descrip-
tion of the purpose for which the alien
is seeking admission, and evidence
demonstrating that he or she is en-
gaged in one of the occupations or pro-
fessions set forth in paragraph (b)(4)(i)
of this section. Existing requirements,
with respect to Canada, are those re-
quirements which were in effect at the
time of entry into force of the Canada/
U.S. Free Trade Agreement and, with
respect to Mexico, are those require-
ments which were in effect at the time
of entry into force of the NAFTA. Ad-
ditionally, nothing shall preclude the
admission of a citizen of Mexico or
Canada who meets the requirements of
paragraph (b)(4)(ii) of this section.

(i) Occupations and professions set
forth in Appendix 1603.A4.1 to Annex 1603
of the NAFTA—(A) Research and design.
Technical scientific and statistical re-
searchers conducting independent re-
search or research for an enterprise lo-
cated in the territory of another Party.

(B) Growth, manufacture and produc-
tion (I) Harvester owner supervising a
harvesting crew admitted under appli-
cable law. (Applies only to harvesting
of agricultural crops: Grain, fiber, fruit
and vegetables.)
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(2) Purchasing and production man-
agement personnel conducting com-
mercial transactions for an enterprise
located in the territory of another
Party.

(C) Marketing. (I) Market researchers
and analyst conducting independent re-
search or analysis, or research or anal-
ysis for an enterprise located in the
territory of another Party.

(2) Trade fair and promotional per-
sonnel attending a trade convention.

(D) Sales. (1) Sales representatives
and agents taking orders or negoti-
ating contracts for goods or services
for an enterprise located in the terri-
tory of another Party but not deliv-
ering goods or providing services.

(2) Buyers purchasing for an enter-
prise located in the territory of an-
other Party.

(E) Distribution. (I) Transportation
operators transporting goods or pas-
sengers to the United States from the
territory of another Party or loading
and transporting goods or passengers
from the United States to the territory
of another Party, with no unloading in
the United States, to the territory of
another Party. (These operators may
make deliveries in the United States if
all goods or passengers to be delivered
were loaded in the territory of another
Party. Furthermore, they may load
from locations in the United States if
all goods or passengers to be loaded
will be delivered in the territory of an-
other Party. Purely domestic service
or solicitation, in competition with the
United States operators, is not per-
mitted.)

(2) Customs brokers performing bro-
kerage duties associated with the ex-
port of goods from the United States to
or through Canada.

(F) After-sales service. Installers, re-
pair and maintenance personnel, and
supervisors, possessing specialized
knowledge essential to the seller’s con-
tractual obligation, performing serv-
ices or training workers to perform
services, pursuant to a warranty or
other service contract incidental to the
sale of commercial or industrial equip-
ment or machinery, including com-
puter software, purchased from an en-
terprise located outside the United
States, during the life of the warranty
or service agreement. (For the purposes
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of this provision, the commercial or in-
dustrial equipment or machinery, in-
cluding computer software, must have
been manufactured outside the United
States.)

(&) General service. (1) Professionals
engaging in a business activity at a
professional level in a profession set
out in Appendix 1603.D.1 to Annex 1603
of the NAFTA, but receiving no salary
or other remuneration from a United
States source (other than an expense
allowance or other reimbursement for
expenses incidental to the temporary
stay) and otherwise satisfying the re-
quirements of Section A to Annex 1063
of the NAFTA.

(2) Management and supervisory per-
sonnel engaging in commercial trans-
actions for an enterprise located in the
territory of another Party.

(3) Financial services personnel (in-
surers, bankers or investment brokers)
engaging in commercial transactions
for an enterprise located in the terri-
tory of another Party.

(4) Public relations and advertising
personnel consulting with business as-
sociates, or attending or participating
in conventions.

(5) Tourism personnel (tour and trav-
el agents, tour guides or tour opera-
tors) attending or participating in con-
ventions or conducting a tour that has
begun in the territory of another
Party. (The tour may begin in the
United States; but must terminate in
foreign territory, and a significant por-
tion of the tour must be conducted in
foreign territory. In such a case, an op-
erator may enter the United States
with an empty conveyance and a tour
guide may enter on his or her own and
join the conveyance.)

(6) Tour bus operators entering the
United States:

(1) With a group of passengers on a
bus tour that has begun in, and will re-
turn to, the territory of another Party.

(i1) To meet a group of passengers on
a bus tour that will end, and the pre-
dominant portion of which will take
place, in the territory of another
Party.

(i11) With a group of passengers on a
bus tour to be unloaded in the United
States and returning with no pas-
sengers or reloading with the group for
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transportation to the territory of an-
other Party.

(7) Translators or interpreters per-
forming services as employees of an en-
terprise located in the territory of an-
other Party.

(ii) Occupations and professions not
listed in Appendix 1603.A.1 to Annex
1603 of the NAFTA. Nothing in this
paragraph shall preclude a business
person engaged in an occupation or
profession other than those listed in
Appendix 1603.A.1 to Annex 1603 of the
NAFTA from temporary entry under
section 101(a)(15)(B) of the Act, if such
person otherwise meets the existing re-
quirements for admission as prescribed
by the Attorney General.

(5) Construction workers not admissible.
Aliens seeking to enter the country to
perform building or construction work,
whether on-site or in-plant, are not eli-
gible for classification or admission as
B-1 nonimmigrants under section
101(a)(15)(B) of the Act. However, alien
nonimmigrants otherwise qualified as
B-1 nonimmigrants may be issued visas
and may enter for the purpose of super-
vision or training of others engaged in
building or construction work, but not
for the purpose of actually performing
any such building or construction work
themselves.

(6) [Reserved]

(T) Enrollment in a course of study pro-
hibited. An alien who is admitted as, or
changes status to, a B-1 or B-2 non-
immigrant on or after April 12, 2002, or
who files a request to extend the period
of authorized stay in B-1 or B-2 non-
immigrant status on or after such date,
violates the conditions of his or her B-
1 or B-2 status if the alien enrolls in a
course of study. Such an alien who de-
sires to enroll in a course of study
must either obtain an F-1 or M-1 non-
immigrant visa from a consular officer
abroad and seek readmission to the
United States, or apply for and obtain
a change of status under section 248 of
the Act and 8 CFR part 248. The alien
may not enroll in the course of study
until the Service has admitted the
alien as an F-1 or M-1 nonimmigrant
or has approved the alien’s application
under part 248 of this chapter and
changed the alien’s status to that of an
F-1 or M-1 nonimmigrant.

(c) Transits.
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(1) [Reserved]

(2) United Nations Headquarters Dis-
trict. An alien of the class defined in
section 101(a)(15)(C) of the Act, whose
visa is limited to transit to and from
the United Nations Headquarters Dis-
trict, if otherwise admissible, shall be
admitted on the additional conditions
that he proceed directly to the imme-
diate vicinity of the United Nations
Headquarters District, and remain
there continuously, departing there-
from only if required in connection
with his departure from the United
States, and that he have a document
establishing his ability to enter some
country other than the United States
following his sojourn in the United Na-
tions Headquarters District. The imme-
diate vicinity of the United Nations
Headquarters District is that area
lying within a twenty-five mile radius
of Columbus Circle, New York, NY.

(3) Others. The period of admission of
an alien admitted wunder section
101(a)(15)(C) of the Act shall not exceed
29 days.

(d) Crewmen. (1) The provisions of
parts 251, 252, 253, and 258 of this chap-
ter shall govern the landing of crew-
men as nonimmigrants of the class de-
fined in section 101(a)(15)(D) of the Act.
An alien in this status may be em-
ployed only in a crewman capacity on
the vessel or aircraft of arrival, or on a
vessel or aircraft of the same transpor-
tation company, and may not be em-
ployed in connection with domestic
flights or movements of a vessel or air-
craft. However, nonimmigrant crew-
men may perform crewmember duties
through stopovers on an international
flight for any United States carrier
where such flight uses a single aircraft
and has an origination or destination
point outside the United States.

(2) Denial of crewman status in the case
of certain labor disputes (D non-
immigrants). (i) An alien shall be denied
D crewman status as described in sec-
tion 101(a)(15)(D) of the Act if:

(A) The alien intends to land for the
purpose of performing service on a ves-
sel of the United States (as defined in
46 U.S.C. 2101(46)) or an aircraft of an
air carrier (as defined in section 101(3)
of the Federal Aviation Act of 1958);
and
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(B) A labor dispute consisting of a
strike or lockout exists in the bar-
gaining unit of the employer in which
the alien intends to perform such serv-
ice; and

(C) The alien is not already an em-
ployee of the company (as described in
paragraph (d)(2)(iv) of this section).

(ii) Refusal to land. Any alien (except
a qualified current employee as de-
scribed in paragraph (d)(2)(iv) of this
section) who the examining immigra-
tion officer determines has arrived in
the United States for the purpose of
performing service on board a vessel or
an aircraft of the United States when a
strike or lockout is under way in the
bargaining unit of the employer, shall
be refused a conditional landing permit
under section 252 of the Act.

(iii) Ineligibility for parole. An alien
described in paragraph (d)(2)(i) of this
section may not be paroled into the
United States under section 212(d)(5) of
the Act for the purpose of performing
crewmember duties unless the Attor-
ney General determines that the parole
of such alien is necessary to protect
the national security of the United
States. This paragraph does not pro-
hibit the granting of parole for other
purposes, such as medical emergencies.

(iv) Qualified current employees. (A)
Paragraphs (d)(2)(i), (@)(2)(ii), and
(d)(2)(iii) of this section do not apply to
an alien who is already an employee of
the owner or operator of the vessel or
air carrier and who at the time of in-
spection presents true copies of em-
ployer work records which satisfy the
examining immigration officer that
the alien:

(I) Has been an employee of such em-
ployer for a period of not less than one
year preceding the date that a strike or
lawful lockout commenced;

(2) Has served as a qualified crewman
for such employer at least once in
three different months during the 12-
month period preceding the date that
the strike or lockout commenced; and

(3) Shall continue to provide the
same crewman services that he or she
previously provided to the employer.

(B) An alien crewman who qualifies
as a current employee under this para-
graph remains subject to the restric-
tions on his or her employment in the
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United States contained in paragraph
(d)(1) of this section.

(v) Strike or lockout determination.
These provisions will take effect if the
Attorney General, through the Com-
missioner of the Immigration and Nat-
uralization Service or his or her des-
ignee, after consultation with the Na-
tional Mediation Board, determines
that a strike, lockout, or labor dispute
involving a work stoppage is in
progress in the bargaining unit of the
employer for whom the alien intends to
perform such service.

(e) Treaty traders and investors—(1)
Treaty trader. An alien, if otherwise ad-
missible, may be classified as a non-
immigrant treaty trader (E-1) under
the provisions of section 101(a)(15)(E)(i)
of the Act if the alien:

(i) Will be in the United States solely
to carry on trade of a substantial na-
ture, which is international in scope,
either on the alien’s behalf or as an
employee of a foreign person or organi-
zation engaged in trade principally be-
tween the United States and the treaty
country of which the alien is a na-
tional, taking into consideration any
conditions in the country of which the
alien is a national which may affect
the alien’s ability to carry on such sub-
stantial trade; and

(ii) Intends to depart the TUnited
States upon the expiration or termi-
nation of treaty trader (E-1) status.

(2) Treaty investor. An alien, if other-
wise admissible, may be classified as a
nonimmigrant treaty investor (E-2)
under the provision of section
101(a)(15)(E)(ii) of the Act if the alien:

(i) Has invested or is actively in the
process of investing a substantial
amount of capital in a bona fide enter-
prise in the United States, as distinct
from a relatively small amount of cap-
ital in a marginal enterprise solely for
the purpose of earning a living;

(ii) Is seeking entry solely to develop
and direct the enterprise; and

(iii) Intends to depart the United
States upon the expiration or termi-
nation of treaty investor (E-2) status.

(3) Employee of treaty trader or treaty
investor. An alien employee of a treaty
trader, if otherwise admissible, may be
classified as E-1, and an alien employee
of a treaty investor, if otherwise ad-
missible, may be classified as E-2 if the

282



Department of Homeland Security

employee is in or is coming to the
United States to engage in duties of an
executive or supervisory character, or,
if employed in a lesser capacity, the
employee has special qualifications
that make the alien’s services essential
to the efficient operation of the enter-
prise. The employee must have the
same nationality as the principal alien
employer. In addition, the employee
must intend to depart the TUnited
States upon the expiration or termi-
nation of E-1 or E-2 status. The prin-
cipal alien employer must be:

(i) A person in the United States hav-
ing the nationality of the treaty coun-
try and maintaining nonimmigrant
treaty trader or treaty investor status
or, if not in the United States, would
be classifiable as a treaty trader or
treaty investor; or

(ii) An enterprise or organization at
least 50 percent owned by persons in
the United States having the nation-
ality of the treaty country and main-
taining nonimmigrant treaty trader or
treaty investor status or who, if not in
the United States, would be classifiable
as treaty traders or treaty investors.

(4) Spouse and children of treaty trader
or treaty investor. The spouse and child
of a treaty trader or treaty investor ac-
companying or following to join the
principal alien, if otherwise admissible,
may receive the same classification as
the principal alien. The nationality of
a spouse or child of a treaty trader or
treaty investor is not material to the
classification of the spouse or child
under the ©provisions of section
101(a)(15)(E) of the Act.

(5) Nonimmigrant intent. An alien clas-
sified under section 101(a)(15)(E) of the
Act shall maintain an intention to de-
part the United States upon the expira-
tion or termination of E-1 or E-2 sta-
tus. However, an application for initial
admission, change of status, or exten-
sion of stay in E classification may not
be denied solely on the basis of an ap-
proved request for permanent labor
certification or a filed or approved im-
migrant visa preference petition.

(6) Treaty country. A treaty country
is, for purposes of this section, a for-
eign state with which a qualifying
Treaty of Friendship, Commerce, or
Navigation or its equivalent exists
with the United States. A treaty coun-
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try includes a foreign state that is ac-
corded treaty visa privileges under sec-
tion 101(a)(15)(E) of the Act by specific
legislation.

(T) Treaty country nationality. The na-
tionality of an individual treaty trader
or treaty investor is determined by the
authorities of the foreign state of
which the alien is a national. In the
case of an enterprise or organization,
ownership must be traced as best as is
practicable to the individuals who are
ultimately its owners.

(8) Terms and conditions of E treaty
status—(i) Limitations on employment.
The Service determines the terms and
conditions of E treaty status at the
time of admission or approval of a re-
quest to change nonimmigrant status
to E classification. A treaty trader,
treaty investor, or treaty employee
may engage only in employment which
is consistent with the terms and condi-
tions of his or her status and the activ-
ity forming the basis for the E treaty
status.

(ii) Subsidiary employment. Treaty em-
ployees may perform work for the par-
ent treaty organization or enterprise,
or any subsidiary of the parent organi-
zation or enterprise. Performing work
for subsidiaries of a common parent en-
terprise or organization will not be
deemed to constitute a substantive
change in the terms and conditions of
the underlying E treaty employment if,
at the time the E treaty status was de-
termined, the applicant presented evi-
dence establishing:

(A) The enterprise or organization,
and any subsidiaries thereof, where the
work will be performed; the requisite
parent-subsidiary relationship; and
that the subsidiary independently
qualifies as a treaty organization or
enterprise under this paragraph;

(B) In the case of an employee of a
treaty trader or treaty investor, the
work to be performed requires execu-
tive, supervisory, or essential skills;
and

(C) The work is consistent with the
terms and conditions of the activity
forming the basis of the classification.

(iii) Substantive changes. Prior Serv-
ice approval must be obtained where
there will be a substantive change in
the terms or conditions of E status. In
such cases, a treaty alien must file a
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new application on Form I-129 and E
supplement, in accordance with the in-
structions on that form, requesting ex-
tension of stay in the United States. In
support of an alien’s Form I-129 appli-
cation, the treaty alien must submit
evidence of continued eligibility for E
classification in the new capacity. Al-
ternatively, the alien must obtain from
a consular officer a visa reflecting the
new terms and conditions and subse-
quently apply for admission at a port-
of-entry. The Service will deem there
to have been a substantive change ne-
cessitating the filing of a new Form I-
129 application in cases where there has
been a fundamental change in the em-
ploying entity’s basic characteristics,
such as a merger, acquisition, or sale of
the division where the alien is em-
ployed.

(iv) Non-substantive changes. Prior ap-
proval is not required, and there is no
need to file a new Form I-129, if there
is no substantive, or fundamental,
change in the terms or conditions of
the alien’s employment which would
affect the alien’s eligibility for E clas-
sification. Further, prior approval is
not required if corporate changes occur
which do not affect the previously ap-
proved employment relationship, or
are otherwise non-substantive. To fa-
cilitate admission, the alien may:

(A) Present a letter from the treaty-
qualifying company through which the
alien attained E classification explain-
ing the nature of the change;

(B) Request a new Form I-797, Ap-
proval Notice, reflecting the non-sub-
stantive change by filing with the ap-
propriate Service Center Form I-129,
with fee, and a complete description of
the change, or;

(C) Apply directly to State for a new
E visa reflecting the change. An alien
who does not elect one of the three op-
tions contained in paragraph (e)(8)(iv)
(A) through (C) of this section, is not
precluded from demonstrating to the
satisfaction of the immigration officer
at the port-of-entry in some other
manner, his or her admissibility under
section 101(a)(15)(E) of the Act.

(v) Advice. To ascertain whether a
change is substantive, an alien may file
with the Service Center Form I-129,
with fee, and a complete description of
the change, to request appropriate ad-
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vice. In cases involving multiple em-
ployees, an alien may request that a
Service Center determine if a merger
or other corporate restructuring re-
quires the filing of separate applica-
tions by filing a single Form I-129, with
fee, and attaching a list of the related
receipt numbers for the employees in-
volved and an explanation of the
change or changes. Where employees
are located within multiple jurisdic-
tions, such a request for advice must be
filed with the Service Center in Lin-
coln, Nebraska.

(vi) Approval. If an application to
change the terms and conditions of E
status or employment is approved, the
Service shall notify the applicant on
Form I-797. An extension of stay in
nonimmigrant E classification may be
granted for the validity of the approved
application. The alien is not authorized
to begin the new employment until the
application is approved. Employment
is authorized only for the period of
time the alien remains in the United
States. If the alien subsequently de-
parts from the United States, readmis-
sion in E classification may be author-
ized where the alien presents his or her
unexpired E visa together with the
Form I-797, Approval Notice, indi-
cating Service approval of a change of
employer or of a change in the sub-
stantive terms or conditions of treaty
status or employment in E classifica-
tion, or, in accordance with 22 CFR
41.112(d), where the alien is applying
for readmission after an absence not
exceeding 30 days solely in contiguous
territory.

(vii) An unauthorized change of em-
ployment to a new employer will con-
stitute a failure to maintain status
within the meaning of section
237(a)(1)(C)(i) of the Act. In all cases
where the treaty employee will be pro-
viding services to a subsidiary under
this paragraph, the subsidiary is re-
quired to comply with the terms of 8
CFR part 274a.

(9) Trade—definitions. For purposes of
this paragraph: Items of trade include
but are not limited to goods, services,
international banking, insurance, mon-
ies, transportation, communications,
data processing, advertising, account-
ing, design and engineering, manage-
ment consulting, tourism, technology
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and its transfer, and some news-gath-
ering activities. For purposes of this
paragraph, goods are tangible commod-
ities or merchandise having extrinsic
value. Further, as used in this para-
graph, services are legitimate eco-
nomic activities which provide other
than tangible goods.

Trade is the existing international
exchange of items of trade for consider-
ation between the United States and
the treaty country. Existing trade in-
cludes successfully negotiated con-
tracts binding upon the parties which
call for the immediate exchange of
items of trade. Domestic trade or the
development of domestic markets
without international exchange does
not constitute trade for purposes of
section 101(a)(15)(E) of the Act. This ex-
change must be traceable and identifi-
able. Title to the trade item must pass
from one treaty party to the other.

(10) Substantial trade. Substantial
trade is an amount of trade sufficient
to ensure a continuous flow of inter-
national trade items between the
United States and the treaty country.
This continuous flow contemplates nu-
merous transactions over time. Treaty
trader status may not be established or
maintained on the basis of a single
transaction, regardless of how pro-
tracted or monetarily valuable the
transaction. Although the monetary
value of the trade item being ex-
changed is a relevant consideration,
greater weight will be given to more
numerous exchanges of larger value.
There is no minimum requirement with
respect to the monetary value or vol-
ume of each individual transaction. In
the case of smaller businesses, an in-
come derived from the value of numer-
ous transactions which is sufficient to
support the treaty trader and his or her
family constitutes a favorable factor in
assessing the existence of substantial
trade.

(11) Principal trade. Principal trade
between the United States and the
treaty country exists when over 50 per-
cent of the volume of international
trade of the treaty trader is conducted
between the United States and the
treaty country of the treaty trader’s
nationality.

(12) Investment. An investment is the
treaty investor’s placing of capital, in-
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cluding funds and other assets (which
have not been obtained, directly or in-
directly, through criminal activity), at
risk in the commercial sense with the
objective of generating a profit. The
treaty investor must be in possession
of and have control over the capital in-
vested or being invested. The capital
must be subject to partial or total loss
if investment fortunes reverse. Such
investment capital must be the inves-
tor’s unsecured personal business cap-
ital or capital secured by personal as-
sets. Capital in the process of being in-
vested or that has been invested must
be irrevocably committed to the enter-
prise. The alien has the burden of es-
tablishing such irrevocable commit-
ment. The alien may use any legal
mechanism available, such as the
placement of invested funds in escrow
pending admission in, or approval of, B
classification, that would not only ir-
revocably commit funds to the enter-
prise, but might also extend personal
liability protection to the treaty inves-
tor in the event the application for E
classification is denied.

(13) Bona fide enterprise. The enter-
prise must be a real, active, and oper-
ating commercial or entrepreneurial
undertaking which produces services or
goods for profit. The enterprise must
meet applicable legal requirements for
doing business in the particular juris-
diction in the United States.

(14) Substantial amount of capital. A
substantial amount of capital con-
stitutes an amount which is:

(i) Substantial in relationship to the
total cost of either purchasing an es-
tablished enterprise or creating the
type of enterprise under consideration;

(ii) Sufficient to ensure the treaty in-
vestor’s financial commitment to the
successful operation of the enterprise;
and

(iii) Of a magnitude to support the
likelihood that the treaty investor will
successfully develop and direct the en-
terprise. Generally, the lower the cost
of the enterprise, the higher, propor-
tionately, the investment must be to
be considered a substantial amount of
capital.

(15) Marginal enterprise. For purposes
of this section, an enterprise may not
be marginal. A marginal enterprise is
an enterprise that does not have the
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present or future capacity to generate
more than enough income to provide a
minimal living for the treaty investor
and his or her family. An enterprise
that does not have the capacity to gen-
erate such income, but that has a
present or future capacity to make a
significant economic contribution is
not a marginal enterprise. The pro-
jected future income-generating capac-
ity should generally be realizable with-
in 5 years from the date the alien com-
mences the normal business activity of
the enterprise.

(16) Solely to develop and direct. An
alien seeking classification as a treaty
investor (or, in the case of an employee
of a treaty investor, the owner of the
treaty enterprise) must demonstrate
that he or she does or will develop and
direct the investment enterprise. Such
an applicant must establish that he or
she controls the enterprise by dem-
onstrating ownership of at least 50 per-
cent of the enterprise, by possessing
operational control through a manage-
rial position or other corporate device,
or by other means.

(17) Ezxecutive and supervisory char-
acter. The applicant’s position must be
principally and primarily, as opposed
to incidentally or collaterally, execu-
tive or supervisory in nature. Execu-
tive and supervisory duties are those
which provide the employee ultimate
control and responsibility for the en-
terprise’s overall operation or a major
component thereof. In determining
whether the applicant has established
possession of the requisite control and
responsibility, a Service officer shall
consider, where applicable:

(i) That an executive position is one
which provides the employee with
great authority to determine the pol-
icy of, and the direction for, the enter-
prise;

(ii) That a position primarily of su-
pervisory character provides the em-
ployee supervisory responsibility for a
significant proportion of an enter-
prise’s operations and does not gen-
erally involve the direct supervision of
low-level employees, and;

(iii) Whether the applicant possesses
executive and supervisory skills and
experience; a salary and position title
commensurate with executive or super-
visory employment; recognition or in-
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dicia of the position as one of author-
ity and responsibility in the overall or-
ganizational structure; responsibility
for making discretionary decisions,
setting policies, directing and man-
aging business operations, supervising
other professional and supervisory per-
sonnel; and that, if the position re-
quires some routine work usually per-
formed by a staff employee, such func-
tions may only be of an incidental na-
ture.

(18) Special qualifications. Special
qualifications are those skills and/or
aptitudes that an employee in a lesser
capacity brings to a position or role
that are essential to the successful or
efficient operation of the treaty enter-
prise. In determining whether the
skills possessed by the alien are essen-
tial to the operation of the employing
treaty enterprise, a Service officer
must consider, where applicable:

(i) The degree of proven expertise of
the alien in the area of operations in-
volved; whether others possess the ap-
plicant’s specific skill or aptitude; the
length of the applicant’s experience
and/or training with the treaty enter-
prise; the period of training or other
experience necessary to perform effec-
tively the projected duties; the rela-
tionship of the skill or knowledge to
the enterprise’s specific processes or
applications, and the salary the special
qualifications can command; that
knowledge of a foreign language and
culture does not, by itself, meet the
special qualifications requirement,
and;

(ii) Whether the skills and qualifica-
tions are readily available in the
United States. In all cases, in deter-
mining whether the applicant possesses
special qualifications which are essen-
tial to the treaty enterprise, a Service
officer must take into account all the
particular facts presented. A skill that
is essential at one point in time may
become commonplace at a later date.
Skills that are needed to start up an
enterprise may no longer be essential
after initial operations are complete
and running smoothly. Some skills are
essential only in the short-term for the
training of locally hired employees.
Under certain circumstances, an appli-
cant may be able to establish his or her
essentiality to the treaty enterprise for
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a longer period of time, such as, in con-
nection with activities in the areas of
product improvement, quality control,
or the provision of a service not yet
generally available in the TUnited
States. Where the treaty enterprise’s
need for the applicant’s special quali-
fications, and therefore, the applicant’s
essentiality, is time-limited, Service
officers may request that the applicant
provide evidence of the period for
which skills will be needed and a rea-
sonable projected date for completion
of start-up or replacement of the essen-
tial skilled workers.

(19) Period of admission. Periods of ad-
mission are as follows:

(i) A treaty trader or treaty investor
may be admitted for an initial period
of not more than 2 years.

(ii) The spouse and minor children
accompanying or following to join a
treaty trader or treaty investor shall
be admitted for the period during
which the principal alien is in valid
treaty trader or investor status. The
temporary departure from the United
States of the principal trader or inves-
tor shall not affect the derivative sta-
tus of the dependent spouse and minor
unmarried children, provided the fa-
milial relationship continues to exist
and the principal remains eligible for
admission as an E nonimmigrant to
perform the activity.

(iii) Unless otherwise provided for in
this chapter, an alien shall not be ad-
mitted in E classification for a period
of time extending more than 6 months
beyond the expiration date of the
alien’s passport.

(20) Extensions of stay. Requests for
extensions of stay may be granted in
increments of not more than 2 years. A
treaty trader or treaty investor in
valid E status may apply for an exten-
sion of stay by filing an application for
extension of stay on Form I-129 and E
Supplement, with required accom-
panying documents, in accordance with
§214.1 and the instructions on that
form.

(i) For purposes of eligibility for an
extension of stay, the alien must prove
that he or she:

(A) Has at all times maintained the
terms and conditions of his or her E
nonimmigrant classification;
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(B) Was physically present in the
United States at the time of filing the
application for extension of stay; and

(C) Has not abandoned his or her ex-
tension request.

(ii) With limited exceptions, it is pre-
sumed that employees of treaty enter-
prises with special qualifications who
are responsible for start-up operations
should be able to complete their objec-
tives within 2 years. Absent special cir-
cumstances, therefore, such employees
will not be eligible to obtain an exten-
sion of stay.

(iii) Subject to paragraph (e)(5) of
this section and the presumption noted
in paragraph (e)(22)(ii) of this section,
there is no specified number of exten-
sions of stay that a treaty trader or
treaty investor may be granted.

(21) Change of nonimigrant status. (i)
An alien in another wvalid non-
immigrant status may apply for
change of status to E classification by
filing an application for change of sta-
tus on Form I-129 and E Supplement,
with required accompanying docu-
ments establishing eligibility for a
change of status and E classification,
in accordance with 8 CFR part 248 and
the instructions on Form I-129 and E
Supplement.

(ii) The spouse or minor children of
an applicant seeking a change of status
to that of treaty trader or treaty inves-
tor alien shall file concurrent applica-
tions for change of status to derivative
treaty classification on the appropriate
Service form. Applications for deriva-
tive treaty status shall:

(A) Be approved only if the principal
treaty alien is granted treaty alien sta-
tus and continues to maintain that sta-
tus;

(B) Be approved for the period of ad-
mission authorized in paragraph (e)(20)
of this section.

(22) Denial of treaty trader or treaty in-
vestor status to citizens of Canada or
Mezxico in the case of certain labor dis-
putes. (i) A citizen of Canada or Mexico
may be denied E treaty trader or trea-
ty investor status as described in sec-
tion 101(a)(15)(E) of the Act and section
B of Annex 1603 of the NAFTA if:

(A) The Secretary of Labor certifies
to or otherwise informs the Commis-
sioner that a strike or other labor dis-
pute involving a work stoppage of
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workers in the alien’s occupational
classification is in progress at the
place where the alien is or intends to
be employed; and

(B) Temporary entry of that alien
may affect adversely either:

(I) The settlement of any labor dis-
pute that is in progress at the place or
intended place of employment, or

(2) The employment of any person
who is involved in such dispute.

(ii) If the alien has already com-
menced employment in the United
States and is participating in a strike
or other labor dispute involving a work
stoppage of workers, whether or not
such strike or other labor dispute has
been certified by the Secretary of
Labor, or whether the Service has been
otherwise informed that such a strike
or labor dispute is in progress, the
alien shall not be deemed to be failing
to maintain his or her status solely on
account of past, present, or future par-
ticipation in a strike or other labor
dispute involving a work stoppage of
workers, but is subject to the following
terms and conditions:

(A) The alien shall remain subject to
all applicable provisions of the Immi-
gration and Nationality Act, and regu-
lations promulgated in the same man-
ner as all other E nonimmigrants; and

(B) The status and authorized period
of stay of such an alien is not modified
or extended in any way by virtue of his
or her participation in a strike or other
labor dispute involving a work stop-
page of workers.

(iii) Although participation by an E
nonimmigrant alien in a strike or
other labor dispute involving a work
stoppage of workers will not constitute
a ground for deportation, any alien
who violates his or her status or who
remains in the United States after his
or her authorized period of stay has ex-
pired will be subject to deportation.

(iv) If there is a strike or other labor
dispute involving a work stoppage of
workers in progress, but such strike or
other labor dispute is not certified
under paragraph (e)(22)(i) of this sec-
tion, or the Service has not otherwise
been informed by the Secretary that
such a strike or labor dispute is in
progress, the Commissioner shall not
deny entry to an applicant for E status.
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(f) Students in colleges, universities,
seminaries, conservatories, academic high
schools, elementary schools, other aca-
demic institutions, and in language train-
ing programs—(1) Admission of student—
(i) Eligibility for admission. A non-
immigrant student may be admitted
into the United States in non-
immigrant status under section
101(a)(15)(F) of the Act, if:

(A) The student presents a SEVIS
Form I-20 issued in his or her own
name by a school approved by the Serv-
ice for attendance by F-1 foreign stu-
dents. (In the alternative, for a student
seeking admission prior to August 1,
2003, the student may present a cur-
rently-valid Form I-20A-B/I-20ID, if
that form was issued by the school
prior to January 30, 2003);

(B) The student has documentary evi-
dence of financial support in the
amount indicated on the SEVIS Form
I-20 (or the Form I-20A-B/I-20ID);

(C) For students seeking initial ad-
mission only, the student intends to
attend the school specified in the stu-
dent’s visa (or, where the student is ex-
empt from the requirement for a visa,
the school indicated on the SEVIS
Form 120 (or the Form I-20A-B/I-
20ID)); and

(D) In the case of a student who in-
tends to study at a public secondary
school, the student has demonstrated
that he or she has reimbursed the local
educational agency that administers
the school for the full, unsubsidized per
capita cost of providing education at
the school for the period of the stu-
dent’s attendance.

(ii) Disposition of Form 1-20 A-B/I-20
ID. Form I-20 A-B/I-20 ID contains two
copies, the I-20 School Copy and the I-
20 ID (Student) Copy. For purposes of
clarity, the entire Form I-20 A-B/I-20
ID shall be referred to as Form I-20 A-—
B and the I-20 ID (Student) Copy shall
be referred to as the I-20 ID. When an
F-1 student applies for admission with
a complete Form I-20 A-B, the inspect-
ing officer shall:

(A) Transcribe the student’s admis-
sion number from Form I-94 onto his or
her Form I-20 A-B (for students seek-
ing initial admission only);

(B) Endorse all copies of the Form I-
20 A-B;
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(C) Return the I-20 ID to the student;
and

(D) Forward the I-20 School Copy to
the Service’s processing center for data
entry. (The school copy of Form I-20 A—
B will be sent back to the school as a
notice of the student’s admission after
data entry.)

(iii) Use of SEVIS. On January 30,
2003, the use of the Student and Ex-
change Visitor Information System
(SEVIS) will become mandatory for the
issuance of any new Form I-20. A stu-
dent or dependent who presents a non-
SEVIS Form I-20 issued on or after
January 30, 2003, will not be accepted
for admission to the United States.
Non-SEVIS Forms I-20 issued prior to
January 30, 2003, will continue to be ac-
ceptable until August 1, 2003. However,
schools must issue a SEVIS Form I-20
to any current student requiring a re-
portable action (e.g., extension of sta-
tus, practical training, and requests for
employment authorization) or a new
Form I-20, or for any aliens who must
obtain a new nonimmigrant student
visa. As of August 1, 2003, the records of
all current or continuing students
must be entered in SEVIS.

(2) I-20 ID. An F-1 student is expected
to safekeep the initial I-20 ID bearing
the admission number and any subse-
quent copies which have been issued to
him or her. Should the student lose his
or her current I-20 ID, a replacement
copy bearing the same information as
the lost copy, including any endorse-
ment for employment and notations,
may be issued by the designated school
official (DSO) as defined in 8 CFR
214.3()(1)(1).

(3) Admission of the spouse and minor
children of an F-1 student. The spouse
and minor children accompanying an
F-1 student are eligible for admission
in F-2 status if the student is admitted
in F-1 status. The spouse and minor
children following-to-join an F-1 stu-
dent are eligible for admission to the
United States in F-2 status if they are
able to demonstrate that the F-1 stu-
dent has been admitted and is, or will
be within 30 days, enrolled in a full
course of study, or engaged in approved
practical training following completion
of studies. In either case, at the time
they seek admission, the eligible
spouse and minor children of an F-1
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student with a SEVIS Form I-20 must
individually present an original SEVIS
Form I-20 issued in the name of each
F-2 dependent issued by a school au-
thorized by the Service for attendance
by F-1 foreign students. Prior to Au-
gust 1, 2003, if exigent circumstances
are demonstrated, the Service will
allow the dependent of an F-1 student
in possession of a SEVIS Form I-20 to
enter the United States using a copy of
the F-1 student’s SEVIS Form I-20. (In
the alternative, for dependents seeking
admission to the United States prior to
August 1, 2003, a copy of the F-1 stu-
dent’s current Form I-20ID issued prior
to January 30, 2003, with proper en-
dorsement by the DSO will satisfy this
requirement.) A new SEVIS Form I-20
(or Form I-20A-B) is required for a de-
pendent where there has been any sub-
stantive change in the F-1 student’s
current information.

(4) Temporary absence. An F-1 student
returning to the United States from a
temporary absence of five months or
less may be readmitted for attendance
at a Service-approved educational in-
stitution, if the student presents:

(i) A current SEVIS Form I-20 (or,
for readmission prior to August 1, 2003,
a current Form I-20ID which was issued
prior to January 30, 2003), properly en-
dorsed by the DSO for reentry if there
has been no substantive change to the
most recent Form I-20 information; or

(ii) A new SEVIS Form I-20 (or, for
readmission prior to August 1, 2003, a
new Form I-20ID which was issued
prior to January 30, 2003), if there has
been a substantive change in the infor-
mation on the student’s most recent
Form I-20 information, such as in the
case of a student who has changed the
major area of study, who intends to
transfer to another Service approved
institution or who has advanced to a
higher level of study.

(5) Duration of status—(i) General. Ex-
cept for border commuter students cov-
ered by the provisions of paragraph
(£)(18) of this section, an F-1 student is
admitted for duration of status. Dura-
tion of status is defined as the time
during which an F-1 student is pur-
suing a full course of study at an edu-
cational institution approved by the
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Service for attendance by foreign stu-
dents, or engaging in authorized prac-
tical training following completion of
studies, except that an F-1 student who
is admitted to attend a public high
school is restricted to an aggregate of
12 months of study at any public high
school(s). An F-1 student may be ad-
mitted for a period up to 30 days before
the indicated report date or program
start date listed on Form I-20. The stu-
dent is considered to be maintaining
status if he or she is making normal
progress toward completing a course of
study.

(i1) Change in educational levels. An F—
1 student who continues from one edu-
cational level to another is considered
to be maintaining status, provided that
the transition to the new educational
level is accomplished according to
transfer procedures outlined in para-
graph (f)(8) of this section.

(iii) Annual vacation. An F-1 student
at an academic institution is consid-
ered to be in status during the annual
(or summer) vacation if the student is
eligible and intends to register for the
next term. A student attending a
school on a quarter or trimester cal-
endar who takes only one vacation a
year during any one of the quarters or
trimesters instead of during the sum-
mer is considered to be in status during
that vacation, if the student has com-
pleted the equivalent of an academic
year prior to taking the vacation.

(iv) Preparation for departure. An F-1
student who has completed a course of
study and any authorized practical
training following completion of stud-
ies will be allowed an additional 60-day
period to prepare for departure from
the United States or to transfer in ac-
cordance with paragraph (f)(8) of this
section. An F-1 student authorized by
the DSO to withdraw from classes will
be allowed a 15-day period for depar-
ture from the United States. However,
an F-1 student who fails to maintain a
full course of study without the ap-
proval of the DSO or otherwise fails to
maintain status is not eligible for an
additional period for departure.

(v) Emergent circumstances as deter-
mined by the Commissioner. Where the
Commissioner has suspended the appli-
cability of any or all of the require-
ments for on-campus or off-campus em-
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ployment authorization for specified
students pursuant to paragraphs
() (9)(@I) or (£)(9)(ii) of this section by no-
tice in the FEDERAL REGISTER, an af-
fected student who needs to reduce his
or her full course of study as a result of
accepting employment authorized by
such notice in the FEDERAL REGISTER
will be considered to be in status dur-
ing the authorized employment, sub-
ject to any other conditions specified
in the notice, provided that, for the du-
ration of the authorized employment,
the student is registered for the num-
ber of semester or quarter hours of in-
struction per academic term specified
in the notice, which in no event shall
be less than 6 semester or quarter
hours of instruction per academic term
if the student is at the undergraduate
level or less than 3 semester or quarter
hours of instruction per academic term
if the student is at the graduate level,
and is continuing to make progress to-
ward completing the course of study.

(vi) Extension of duration of status and
grant of employment authorization.

(A) The duration of status, and any
employment authorization granted
under 8 CFR 274a.12(c)(3)(i)(B) and (C),
of an F-1 student who is the bene-
ficiary of an H-1B petition and request
for change of status shall be automati-
cally extended until October 1 of the
fiscal year for which such H-1B visa is
being requested where such petition:

(1) Has been timely filed; and

(2) States that the employment start
date for the F-1 student is October 1 of
the following fiscal year.

(B) The automatic extension of an F-
1 student’s duration of status and em-
ployment authorization under para-
graph (f)(5)(vi)(A) of this section shall
immediately terminate upon the rejec-
tion, denial, or revocation of the H-1B
petition filed on such F-1 student’s be-
half.

(C) In order to obtain the automatic
extension of stay and employment au-
thorization under paragraph
(£)(5)(vi)(A) of this section, the F-1 stu-
dent, according to 8 CFR part 248, must
not have violated the terms or condi-
tions of his or her nonimmigrant sta-
tus.

(D) An automatic extension of an F-
1 student’s duration of status under
paragraph (£)(5)(vi)(A) of this section
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also applies to the duration of status of
any F-2 dependent aliens.

(6) Full course of study—(i) General.
Successful completion of the full
course of study must lead to the at-
tainment of a specific educational or
professional objective. A course of
study at an institution not approved
for attendance by foreign students as
provided in §214.3(a)(3) does not satisfy
this requirement. A ‘full course of

study”’ as required by section
101(a)(15)(F)(i) of the Act means:
(A) Postgraduate study or

postdoctoral study at a college or uni-
versity, or undergraduate or post-
graduate study at a conservatory or re-
ligious seminary, certified by a DSO as
a full course of study;

(B) Undergraduate study at a college
or university, certified by a school offi-
cial to consist of at least twelve semes-
ter or quarter hours of instruction per
academic term in those institutions
using standard semester, trimester, or
quarter hour systems, where all under-
graduate students who are enrolled for
a minimum of twelve semester or quar-
ter hours are charged full-time tuition
or are considered full-time for other
administrative purposes, or its equiva-
lent (as determined by the district di-
rector in the school approval process),
except when the student needs a lesser
course load to complete the course of
study during the current term;

(C) Study in a postsecondary lan-
guage, liberal arts, fine arts, or other
non-vocational program at a school
which confers upon its graduates recog-
nized associate or other degrees or has
established that its credits have been
and are accepted unconditionally by at
least three institutions of higher learn-
ing which are either: (1) A school (or
school system) owned and operated as a
public educational institution by the
United States or a State or political
subdivision thereof; or (2) a school ac-
credited by a nationally recognized ac-
crediting body; and which has been cer-
tified by a designated school official to
consist of at least twelve clock hours
of instruction a week, or its equivalent
as determined by the district director
in the school approval process;

(D) Study in any other language, lib-
eral arts, fine arts, or other nonvoca-
tional training program, certified by a

§214.2

designated school official to consist of
at least eighteen clock hours of attend-
ance a week if the dominant part of the
course of study consists of classroom
instruction, or to consist of at least
twenty-two clock hours a week if the
dominant part of the course of study
consists of laboratory work; or

(BE) Study in a curriculum at an ap-
proved private elementary or middle
school or public or private academic
high school which is certified by a des-
ignated school official to consist of
class attendance for not less than the
minimum number of hours a week pre-
scribed by the school for normal
progress toward graduation.

(F) Notwithstanding paragraphs
() (B)I)(A) and ()(6)(H)(B) of this sec-
tion, an alien who has been granted
employment authorization pursuant to
the terms of a document issued by the
Commissioner under paragraphs
(£)(9)([1) or (£)(9)(di) of this section and
published in the FEDERAL REGISTER
shall be deemed to be engaged in a
“full course of study’ if he or she re-
mains registered for no less than the
number of semester or quarter hours of
instruction per academic term speci-
fied by the Commissioner in the notice
for the validity period of such employ-
ment authorization.

(G) For F-1 students enrolled in
classes for credit or classroom hours,
no more than the equivalent of one
class or three credits per session, term,
semester, trimester, or quarter may be
counted toward the full course of study
requirement if the class is taken on-
line or through distance education and
does not require the student’s physical
attendance for classes, examination or
other purposes integral to completion
of the class. An on-line or distance edu-
cation course is a course that is offered
principally through the use of tele-
vision, audio, or computer trans-
mission including open broadcast,
closed circuit, cable, microwave, or
satellite, audio conferencing, or com-
puter conferencing. If the F-1 student’s
course of study is in a language study
program, no on-line or distance edu-
cation classes may be considered to
count toward a student’s full course of
study requirement.
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(H) On-campus employment pursuant
to the terms of a scholarship, fellow-
ship, or assistantship is deemed to be
part of the academic program of a stu-
dent otherwise taking a full course of
study.

(ii) Institution of higher learning. For
purposes of this paragraph, a college or
university is an institution of higher
learning which awards recognized asso-
ciate, bachelor’s, master’s, doctorate,
or professional degrees. Schools which
devote themselves exclusively or pri-
marily to vocational, business, or lan-
guage instruction are not included in
the category of colleges or universities.
Vocational or business schools which
are classifiable as M-1 schools are pro-
vided for by regulations under 8 CFR
214.2(m).

(iii) Reduced course load. The des-
ignated school official may allow an F-—
1 student to engage in less than a full
course of study as provided in this
paragraph (f)(6)(iii). Except as other-
wise noted, a reduced course load must
consist of at least six semester or quar-
ter hours, or half the clock hours re-
quired for a full course of study. A stu-
dent who drops below a full course of
study without the prior approval of the
DSO will be considered out of status.
On-campus employment pursuant to
the terms of a scholarship, fellowship,
or assistantship is deemed to be part of
the academic program of a student oth-
erwise taking a full course of study.

(A) Academic difficulties. The DSO
may authorize a reduced course load on
account of a student’s initial difficulty
with the English language or reading
requirements, unfamiliarity with U.S.
teaching methods, or improper course
level placement. The student must re-
sume a full course of study at the next
available term, session, or semester,
excluding a summer session, in order to
maintain student status. A student
previously authorized to drop below a
full course of study due to academic
difficulties is not eligible for a second
authorization by the DSO due to aca-
demic difficulties while pursuing a
course of study at that program level.
A student authorized to drop below a
full course of study for academic dif-
ficulties while pursuing a course of
study at a particular program level
may still be authorized for a reduced
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course load due to an illness medical
condition as provided for in paragraph
(B) of this section.

(B) Medical conditions. The DSO may
authorize a reduced course load (or, if
necessary, no course load) due to a stu-
dent’s temporary illness or medical
condition for a period of time not to
exceed an aggregate of 12 months while
the student is pursuing a course of
study at a particular program level. In
order to authorize a reduced course
load based upon a medical condition,
the student must provide medical docu-
mentation from a licensed medical doc-
tor, doctor of osteopathy, or licensed
clinical psychologist, to the DSO to
substantiate the illness or medical con-
dition. The student must provide cur-
rent medical documentation and the
DSO must reauthorize the drop below
full course of study each new term, ses-
sion, or semester. A student previously
authorized to drop below a full course
of study due to illness or medical con-
dition for an aggregate of 12 months
may not be authorized by a DSO to re-
duce his or her course load on subse-
quent occasions while pursuing a
course of study at the same program
level. A student may be authorized to
reduce course load for a reason of ill-
ness or medical condition on more than
one occasion while pursuing a course of
study, so long as the aggregate period
of that authorization does not exceed
12 months.

(C) Completion of course of study. The
DSO may authorize a reduced course
load in the student’s final term, semes-
ter, or session if fewer courses are
needed to complete the course of study.
If the student is not required to take
any additional courses to satisfy the
requirements f