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Under section 209(a) of the Act, refugees are subject to examination and inspection by USCIS
for admission to the United States as an LPR afier one year’s physical presence. Failure by such
individuals to apply for adjustment of status under this provision is not a sufficient ground to
place them in removal proceedings, and therefore not a proper basis for detaining them. ICE,
however, may charge a refugee with removability, consistent with the guidance below, if one or
more grounds apply even if the individual’s refugee status has not been terminated. Moreover, if
USCIS denies a refugee’s application for adjustment of status, USCIS may place the individual
in removal proceedings as a new applicant for admission, charging any applicable grounds of
inadmissibility under section 212 of the Act. See 8 C.F.R. § 209.1(e).

Discussion

ICE has arrest authority over aliens under section 287(a}(2) of the Act and detention authority
under sections 235 and 236, among other provisions of law. Except in case of emergency or
other extraordinary circumstances, upon the arrest of an unadjusted refugee upon reasonable
belief of removability, a DRO Field Office must determine, no later than 48 hours after the
arrest, whether to release the individual or issue a Notice to Appear (NTA), Form [-862,
indicating the removal charge(s) applicable to the alien. See 8 C.F.R. § 287.3(d); Memorandum
from Asa Hutchinson, Undersecretary for Border and Transp. Sec., Guidance on ICE
Implementation of Policy and Practice Changes Recommended by the Dep’t of Justice Inspector
Gen. 2 (Mar. 30, 2004). If it becomes apparent earlier that no removability ground applies, the
individual must be released promptly.

Accordingly, upon taking an unadjusted refugee into custody based upon a reasonable belief that
he or she is removable, the DRO Field Office first must finalize its determination whether to
place the individual in removal proceedings under INA § 240 and, if so, whether to continue
detention. A refugee may not be placed in removal proceedings based on a failure to adjust
status or to apply for adjustment of status because an alien’s failure to adjust status or apply for
adjustment under INA § 209(a) is not a ground of removability. Therefore, the only way DRO
may place an unadjusted refugee in proceedings is if a violation of the INA can be established
that is unrelated to the alien’s failure to adjust, such as fraud or a criminal conviction that forms
the basis for a charge under INA §§ 212 or 237.

The DRO Field Office, in the exercise of discretion, may make a determination to issue an NTA
to any unadjusted refugee for whom it believes there is prima facie evidence of inadmissibility
under INA § 212(a) or deportability under INA § 237(a), regardless of whether the individual’s
refugee status has been terminated and even if USCIS has not yet considered the refugee’s
adjustment application. Although DHS is working to achieve clarity in the law, some
immigration courts have taken varied positions on whether someone initially admitted as a
refugee under INA § 207 is most appropriately charged under section 212 or 237 of the Act. Itis
critical, therefore, that DRO Field Offices work closely with ICE Offices of Chief Counsel
(OCCs) to identify the most appropriate charge(s) and draft legally sufficient NTAs.?

2 Refugees admined under INA § 207 who are not secking readmission at a port-of-entry, however, should not be
considered arriving aliens as defined in 8 CF.R. § 1.1{q).
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Any NTA must be served on the alien promptly, and service must in any case be accomplished
within 72 hours of arrest in the absence of emergency or other extraordinary circumstances. For
unadjusted refugees who are placed in removal proceedings, DRO should make custody
determinations under section 236 of the Act.’

If it is determined that the individual should be placed in removal proceedings, DRO Field Office
personnel should also attempt to ascertain, through examination of available records systems and
direct questioning of the alien, whether he or she has applied for adjustment of status under INA
§ 209(a). If no application has been filed, the DRO Field Office should promptly notify its
corresponding USCIS Field Office Director, or a point-of-contact designated by the USCIS Field
Office Director, of the decision to charge, so that USCIS can commence the adjustment process
pursuant to INA § 209(a) and 8 C.F.R. § 209.1. The DRO Field Office should advise the alien
that he or she is required by law to apply for adjustment of status and provide the alien with a
copy of the Form 1-485 (Application to Register Permanent Residence or Adjust Status) and
Form 1-602 (Application by Refugee for Waiver of Grounds of Excludability), and
corresponding instructions, which are all available on the USCIS public website. To the fullest
extent possible, these forms should be completed by the alien before he or she is released from
custody.” DRO Field Offices should make a copy of the forms for the alien and provide the
originals to the USCIS Field Office Director (or designee).

In addition to providing USCIS with identifying information (including full name, alien
registration number, and date of birth pertaining to the alien), a DRO Field Office should provide
an explanation of how the alien came to be in ICE custody. This information, particularly if it
entails a criminal arrest or conviction, may be relevant to USCIS’s determination whether to
grant adjustment of status. :

If a determination to place an unadjusted refugee in removal proceedings has not been made

within the initial 48-hour period discussed above, the DRO Field Office should release the alien
with a reminder that the INA imposes an obligation upon him or her to apply for adjustment of
status under section 209(a) and to provide DHS with updated address information under section

3 Under INA § 236(a), with limited exceptions, ICE has discretion to release aliens on bond or on their own
recognizance, or to continue detention based on a variety of factors, such as whether the alien poses a danger to
persons or property, is a threat to national security, or poses a risk of flight. See Matter of Guerra, 24 1&N Dec. 37,
38 (BIA 2006). Section 236(c) of the Act, however, requires ICE to continue the detention of certain aliens,
including aliens who are inadmissible or depontable either for having committed centain crimes or by operation of
the national security grounds of INA §§ 212(a)(3)(B) or 237(a)(4)(B).

* In addition, all DRO Field Offices should clearly identify in the Enforcement Alien Removals Module (EARM) all
unadjusted refugees in their custody and be able to provide real-time data on the number of such individuals to DRO
Headquarters upon request.

* If an alien declines to complete the forms, the DRO Field Office should fill in part | of both forms, which contains
only basic biographical information. In addition, on the 1-485 form, the DRO Field Office should check box *h” of
part 2, add a corresponding notation in the blank space next to the checkbox that reads, *Applicant admitted to the
United States as refugee, but declined to complete application required by INA 209(a). Part | of this form
completed by ICE,” and complete Part 5, entitled “Signature of Person Preparing Form, If Other Than Above,” in its
entirety. On the 1-602 form, the DRO Field Office should add a note at the end of part 2 that reads, “Applicant
declined to complete form. Part | of this form completed by ICE.”

Moticer Thiz memorgndum is intended to provide interngl vperational and policy guidence to JCE persomel. It
does md, is not intended to, shall not be construed i, gnd may not be relied upon 1o, create any rights,
swhstantive or provedurdl, enforce at faw by any person in any matier, crimingl or civil




Case 2:09-cv-01939-PGR-MHB Document 37 1 Filed 09/29/10 Page 8 Qf 16
Subject: Detention of Refugees Admitted Under INA § 207 Who Have Failed o *xg; us

P age 4

265. The DRO Field Office should notify the USCIS District Director {or designee) of the
release and provide USCIS with any information uhggmgd from the alien regarding where he or
she currently resides.

Contact

For questions about this guidance, DRO Field Offices should contact the DRO Headquarters
Case Management Unit. For legal questions regarding refugee detention and charging authority,
or in the event DRO Field Offices %:&C{H}?{f aware of federal court litigation brought by
unadjusted refugees challenging their ICE detention, they should promptly contact their
corresponding OCCs.

Attachment






