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ent. The same treatment shall apply to parents of
citizens of the United States being entitled to the
same status, and the same order of consideration

provided in the respective subsection, if accom-
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limiting the number of visas that may be issued
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for classification of the alien’s parent under
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clause (i)(b), (ii)(a), or (ii)(b) of this subparagraph or sub-
paragraph (L), (O), or (P), for a United States employer,
if United States workers qualified to perform such labor
or service cannot be identified; or”.
SEC. 202. RECRUITMENT OF UNITED STATES WORKERS.

Section 212 of the Immigration and Nationality Act
(8 U.S.C. 1182) is amended—

(1) by redesignating subsection (p), as added by
section 1505(f) of Public Law 106-386 (114 Stat.
1526) as subsection (s); and

(2) by adding at the end the following:

“(t)(1) An employer that seeks to employ an alien
described in clause (ii)(b) or (ii)(c) of section
101(a)(15)(H) shall, with respect to an alien described in
such clause (ii)(b), 14 days prior to filing an application
under paragraph (3), and with respect to an alien de-
scribed in such clause (ii)(c), 30 days prior to filing an
application under paragraph (3), take the following steps
to recruit United States workers for the position for which
the nonimmigrant worker is sought:

“(A) Submit a copy of the job opportunity, in-

cluding a description of the wages and other terms
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1 “(3) An employer that seeks to fill a position with

2 an alien described in clause (ii)(b) or (ii)(c) of section
3 101(a)(15)(H), shall file with the Secretary of Labor an
4 application attesting that—
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occupation that is covered by a wage determination
under the Davis-Bacon Act (40 U.S.C. 276a et seq.)
or the Service Contract Act of 1965 (41 U.S.C. 351
et seq.), the appropriate statutory wage determina-
tion;

“(B) the employer will offer the same wages,

benefits, and working conditions for such non-

*S 2010 IS



© 00O N O 0o B~ W N PP

N NN NN R P R R R R R R R e
E W N B O © 0 N O U0 A W N R O

16

not less than 10 business days for an alien described
in clause (ii)(b) of section 101(a)(15)(H) and for not
less than 25 business days for an alien described in
clause (ii)(c) of such section;

“(F) the employer (including its officers, rep-
resentatives, agents, or attorneys) has not required
the applicant to pay any fee or charge for preparing
the application and submitting it to the Secretary of
Labor, the Secretary of Homeland Security, or the
Secretary of State;

“(G) the requirements for the job opportunity
represent the employer’s actual minimum require-
ments for that job and the employer will not hire
nonimmigrant workers with less training or experi-
ence;

“(H) the employer, within the 60 days prior to
the filing of the application and the 60 days fol-
lowing the filing, has not laid-off, and will not lay-
off, any United States worker employed by the em-
ployer in any similar position at the place of employ-
ment;

“(1) the employer, prior to the filing of the ap-
plication, has complied with the recruitment require-

ments in accordance with paragraph (1); and
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“(J) no job offer may impose on United States
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1 “(C) It shall be unlawful for an employer who has
2 filed a petition for a nonimmigrant worker described in

3 clause (ii)(b) or (ii)(c) of section 101(a)(15)(H) to intimi-
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period of stay authorized for that nonimmigrant classifica-
tion.

“(E)(I) The Secretary of Labor and the Special
Counsel of the Office of Special Counsel for Immigration-
Related Unfair Employment Practices within the Depart-
ment of Justice (referred to in this paragraph as the ‘Spe-
cial Counsel’) shall jointly prescribe a process for the re-
ceipt, investigation, and disposition of complaints respect-
ing a petitioner’s failure to meet a condition specified in
the application submitted under paragraph (3), or a peti-
tioner’s misrepresentation of a material fact in an applica-
tion submitted under paragraph (3). The Secretary of
Labor and the Special Counsel shall provide for coordi-

nated enforcement that ensures that the investigation and
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be resolved through conciliation, the conciliation process
may be extended up to 2 additional periods of 30 days
each.

“(v) If the complaint is not resolved through concilia-
tion, then not later than 30 days after a determination
is made, the Secretary of Labor or the Special Counsel,
as the case may be, shall issue a notice to the interested
parties that provides an opportunity for a hearing on the
complaint, in accordance with section 556 of title 5,
United States Code.

“(vi) If, on the basis of an investigation of a com-
plaint under this subparagraph, it is determined that a

reasonable basis does not exist the Secretary of Labor or
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1 the request directly with the Office of the Chief Adminis-

2 trative Hearing Officer.
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1 section 214(c) for a period of at least 1 year for
2 aliens to be employed by the employer.
3 “(x) The Secretary of Homeland Security may con-

4 tinue to accept from an employer and approve a petition
5 that is subject to clause (ix)(I1) if the employer shows to

6 the satisfaction of the Secretary that the act or omission
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1 immigrant described in section 101(a)(15)(H)(ii)(b) in cir-

2 cumstances where—

3 “(i) the alien began and continued the employ-
4 ment in good faith but the employer violated a term
5 or condition of sponsorship of the alien under this
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1 to accord the alien status under section 203(b), if 365

2 days or more have elapsed since—
3 “(i) the filing of a labor certification application

4 on behalf of the alien (if such certification is re-
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1 SEC.211. NUMBER OF VISAS ISSUED.

2 Section 214(g)(1)(B) of the Immigration and Nation-
3 ality Act (8 U.S.C. 1184(g)(1)(B)) is amended to read as

4 follows:
5 “(B)(1) under section 101(a)(15)(H)(ii)(c)
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(b) MEMBERSHIP.—
(1) IN GENERAL.—The Commission shall be
composed of 12 members, of which—
(A) 3 members shall be appointed by the
majority leader of the Senate;
(B) 3 members shall be appointed by the
minority leader of the Senate;
(C) 3 members shall be appointed by the
Speaker of the House of Representatives; and
(D) 3 members shall be appointed by the
minority leader of the House of Representa-
tives.

(2) QuALIFicATIONS.—The Commission mem-
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Commission considers necessary to carry out the
provisions of this section. Upon request of the Com-
mission, the head of such department or agency
shall furnish such information to the Commission.

(4) HearINGs.—The Commission may hold
such hearings, sit and act at such times and places,
take such testimony, and receive such evidence as
the Commission considers advisable to carry out the
objectives of this section, except that, to the extent
possible, the Commission shall use existing data and
research.

(5) PosTAL SERVICES.—The Commission may
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“(i1) 20 percent of the amounts received shall
be made available to the Department of Labor until
expended to—

“(1) carry out the requirements related to

processing attestations filed by employers for
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1 “(16) In this subsection:
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1 (4) receive compensation for work related inju-
2 ries;
3 (5) be free from discrimination based on race,
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“(B) the workplace claim was filed with a
bad faith intent to delay or avoid the alien’s re-
moval; or

“(2) that the alien has engaged in criminal con-
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1 legal or administrative rule or requirement affecting
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1 “(b) Any person who knowingly uses, publishes, or
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IS not inadmissible under section 212(a) except
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ment requirements in clause (i) with the
same employer.
“(iv) EVIDENCE OF EMPLOYMENT.—

“(hC
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records, disability records, or
business licensing records.

“(11) OTHER DOCUMENT—YLMyJyds.
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ficient evidence to show the extent of that
employment as a matter of just and rea-
sonable inference. Once the burden is met,
the burden shall shift to the Secretary of
Homeland Security to disprove the alien’s
evidence with a showing which negates the
reasonableness of the inference to be
drawn from the evidence.

“(E) PAYMENT OF INCOME TAXES.—Not
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“(i) IN GENERAL.—Except as pro-

vided in clause (ii), the alien shall dem-

onstrate that the alien either—

“(1) meets the requirements of
section 312(a) (relating to minimal
understanding of ordinary English
and a knowledge and understanding
of the history and government of the
United States); or

“(11) is satisfactorily pursuing a
course of study, recognized by the
Secretary of Homeland Security, to
achieve such understanding of English
and the history and government of the
United States.

“(il) EXCEPTIONS.—

“(I) MANDATORY.—The require-
ments of clause (i) shall not apply to
any person who is unable to comply
with those requirements because of a
physical or developmental disability or
mental impairment.

“(11) DisCRETIONARY.—The Sec-
retary of Homeland Security may

waive all or part of the requirements
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of clause (i) in the case of an alien
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seq.), that such alien has registered under that
Act.
“(2) S
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“(aa) the termination of the
qualifying relationship was con-
nected to domestic violence; or

“(bb) the spouse or child
has been battered or subjected to
extreme cruelty by the spouse or
parent who adjusts status or is
eligible to adjust status to that of
a permanent resident under para-
graph (1).

“(i1) APPLICATION OF OTHER LAW.—
In acting on applications filed under this

paragraph with respect to aliens who have
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are not inadmissible under section 212(a), ex-
cept for any provision of that section that is
waived under subsection (b) of this section.
“(C) SECURITY AND LAW ENFORCEMENT
CLEARANCE.—The spouse or child, if that child
is 14 years of age or older, described in sub-
paragraph (A) shall submit fingerprints in ac-
cordance with procedures established by the
Secretary of Homeland Security. Such finger-

prints shall be submitted to relevant Federal
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“(C) WAIVER OF OTHER GROUNDS.—

“(i) IN GENERAL.—Except as pro-
vided in subparagraph (A), the Secretary
of Homeland Security may waive any pro-

vision of section 212(a) in the case of indi-
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final adjudication of the alien’s application for
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“(B) PENALTY.—AnNy person who violates
subparagraph (A) shall be fined in accordance
with title 18, United States Code, or imprisoned
not more than 5 years, or both.

“(2) INADMISSIBILITY.—AN alien who is con-
victed of a crime under paragraph (1) shall be con-
sidered to be inadmissible to the United States.

“(3) ExcepTioN.—Notwithstanding paragraphs
(1) and (2), any alien or other entity (including an
employer or union) that submits an employment
record that contains incorrect data that the alien
used in order to obtain such employment, shall not
have violated this subsection.

“(g) INELIGIBILITY FOR PuBLIC BENEFITS.—For
purposes of section 403 of the Personal Responsibility and
Work Opportunity Reconciliation Act of 1996 (8 U.S.C.
1613), an alien whose status has been adjusted in accord-
ance with subsection (a) shall not be eligible for any Fed-

eral means-tested public benefit unless the alien meets the

*S 2010 IS



© 00O N O 0o B~ W N PP

=
o

73

deported, removed, or to depart voluntarily from the
United States under any provision of this Act may,
notwithstanding such order, apply for adjustment of
status under subsection (a). Such an alien shall not
be required, as a condition of submitting or granting
such application, to file a separate motion to reopen,
reconsider, or vacate the exclusion, deportation, re-
moval or voluntary departure order. If the Secretary
of Homeland Security grants the application, the

order shall be canceled. If the Secretary of Home-
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1 such status under any other provision of law for which

2 the alien may be eligible.

3
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“(j) ADMINISTRATIVE AND JUDICIAL REVIEW.—

“(1) IN GENERAL.—EXcept as provided in this
subsection, there shall be no administrative or judi-
cial review of a determination respecting an applica-
tion for adjustment of status under subsection (a).

“(2) ADMINISTRATIVE REVIEW.—

“(A) SINGLE LEVEL OF ADMINISTRATIVE

APPELLATE REVIEW.—The Secretary of Home-

land Security shall establish an appellate au-
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abuse of discretion or that the findings are di-
rectly contrary to clear and convincing facts
contained in the record, considered as a whole.
“(4) StAY oF REMOVAL.—Aliens seeking ad-
ministrative or judicial review under this subsection
shall not be removed from the United States until a

final decision is rendered establishing ineligibility
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ministrative and other expenses incurred in con-
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on which the Immigration Reform Act of

2004 was introduced; and
“(if) at least 2 years following the
date of enactment of that Act; and

“(C) was present in the United States on
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