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"protection" for a friend who initiated the drug sale.

In June 1999, Petitioner was indicted with others in

Multnomah County Circuit Court for violations of Oregon law

alleging one count of delivery and one count of conspiracy to

deliver a controlled substance (heroin) in excess of five ounces

arising from the November 1997 transaction.  In February 2000,

after the Petitioner filed a Waiver of Indictment pursuant to a

Plea Agreement, the Multnomah County District Attorney's Office 
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Cancellation of Removal - 8 U.S.C. § 1229b:

(a). Cancellation of removal for certain permanent 
     residents.

The Attorney General may cancel removal in
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remedies, (3) Petitioner failed to join the proper party
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documentation of his conviction, but on a substantial

constitutional issue of due process relating to the fundamental
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In Bagues-Valles v. INS, the court held the BIA did not

have jurisdiction to adjudicate constitutional issues.  779 F.2d

483, 484 (9th Cir. 1985).  But see Liu v. Waters, 55 F.3d 421,

425 (9th Cir. 1995)(the BIA lacks jurisdiction to decide the

constitutionality of governing statutes and regulations, but it

duew procss5)1

summary, if ts CcourtfindPeonstuter wasdid  required to21, 9 habe evftitle for it
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Petitioner brought this action against the District



   - OPINION AND ORDER13

disregard the lack of verification.  See Hendricks v. Vasquez,

908 F.2d 490, 491 (9th
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Court need not address whether the retroactive application of the

BIA's decision in Yanez-Garcia is constitutional because

Petitioner was convicted of an aggravated felony.  Deputy

District Attorney Meabe represented at oral argument, however,

that a reference to the word "delivery" in the text of the

Information, which charged the crime of "Possession of a

Controlled Substance I," was an inadvertent scrivener's error. 

Contrary to the government's assertion, therefore, the state

conviction was not for delivery of a controlled substance.  

In addition, the government also asserts the conduct

giving rise to Petitioner's conviction would have subjected him

in federal court to a charge of intent to distribute a controlleddelivery uct
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1  The respondent in Gonzales-Gonzales 
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Among the considerations that enter into a
resolution of the problem are (1) whether the
particular case is one of first impression,
(2) whether the new rule represents an abrupt
departure from well established practice or
merely attempts to fill a void in an
unsettled area of law, (3) the extent to
which the party against whom the new rule is
applied relied on the former rule, (4) the
degree of the burden which a retroactive
order imposes on a party, and (5) the
statutory interest in applying a new rule
despite the reliance of a party on the old
standard.

466 F.2d 380, 390 (D.C. Cir. 1972).

In Puerto Rico Aqueduct and Sewer Authority v. EPA, the

court found:  "As a general matter, when an adjudicating agency439.2 -2h5Pf2Nw rule serest ilegund the oldhe consignifer,ntlym the new l"Asseparre Sewer lfrre Sewed btigathe  (rpiconoell euerta meanr, ful oppo abnuct atioal st."  rre Sewed35j
-3d 606.4607n of99 th, (D.C. Cir. 1972)Atutory ion Tjbovegund the samonad C
-439a(4s withld) Tj
T* (standard.72 634-439i) Tj
729326.4  TD (In ) Tj
21.Gonzaj
 -Gonzaj
 Tj
72122tany v. EPA,
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abrupt departure from those precedents.  By not having the
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removal order if he had been prosecuted in federal court because

"first time simple possession of a controlled substance is a

misdemeanor under federal law."  He then would have had the right

to apply for cancellation of the Removal Order.

Petitioner also contends the crime to which he pleaded

no contest is considered a misdemeanor in other states such as

Maryland.  Accordingly, if he had been charged and pleaded no

contest in Maryland, he would not have been subject to removal

proceedings.

In light of the Court's findings and conclusion on

Petitioner's due process claim, it is unnecessary for the Court

to address Petitioner's equal protection claim.

CONCLUSION

For these reasons, the Court GRANTS Petitioner's Writ of

Habeas Corpus (#1).  The Court ORDERS Respondents to release

Petitioner from custody immediately on such conditions as

Respondents may impose to ensure community safety and

Petitioner's appearance at further hearings.  Respondents may

show cause no later than 4:00 p.m., November 26, 2003 as to why 

Petitioner should not be released.

IT IS SO ORDERED.

DATED this day of November, 2003.
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ANNA J. BROWN

United States District JudgeVon Pradithcv03-1304-O&O-11-25-03.wpd5


