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1  The United States Court of Appeals for the Tenth Circuit noted, but did not resolve, a
related issue in Rivera-Jimenez v. INS
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TREATMENT OF CERTAIN BREAKS IN PRESENCE.—An alien shall be
considered to have failed to maintain continuous physical presence in the United States
under subsections (b)(1) and (b)(2) if the alien has departed from the United States for any
period in excess of 90 days or for any periods in the aggregate exceeding 180 days.
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2  The courts appear divided over whether section 241(a)(5) of the Act applies to orders of
deportation issued under prior law.  Compare Bejjani v. INS, 271 F.3d 670, 687 (6th Cir.
2001) (holding that section 241(a)(5) did not apply to a reentry taking place before its
enactment), 
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3  We have previously drawn a distinction between departures pursuant to an order of
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The respondent’s departures in 1993 and 1994 were governed by these
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3  Illegal Immigration Reform
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4  The dissenting opinion of Board Member Rosenberg would escape the force of the
regulations because they are not in terms applicable “to an applicant for regular cancellation
of removal.”  Matter of Romalez, 23 I&N Dec. 423, 444 (Rosenberg, dissenting).  But her
opinion gives no reason, or conceivable explanation, why the Attorney General would wish the
regulations, which apply a strict
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7  The majority opinion’s disregard of 8 C.F.R. § 240.64(b)(2), and its implicit attempt to
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12  As the majority opinion observes, no legislative history attends the elimination of former
section



Cite as 23 I&N Dec. 423 (BIA 2002)              Interim Decision #3475

15  Aliens who did not reenter the United States after such a departure would remain eligible
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certain nonpermanent residents, including a spouse or child who has been
battered
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explanation







Cite as 23 I&N Dec. 423 (BIA 2002)              Interim Decision #3475



Cite as 23 I&N Dec. 423 (BIA 2002)              Interim Decision #3475

3  Because of a prior conviction for transporting, Castrejon had to establish 10 years of
continuous physical presence and good moral character to qualify for suspension of
deportation.  Castrejon-Garcia v. INS, supra.
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brief,



Cite as 23 I&N Dec. 423 (BIA 2002)              Interim Decision #3475

447

Id. at 1363.


