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A N D E R SO N , Circu it Judge.

The United States appe als from an order of the district court dismissing the
indictment against defendant/appellee Ricardo Aguirre-Tello, charging him with
illegal re-entry into the United States after having been deported, in violation of 8
U.S.C. § 1326(a ), (b)(2). The district court dismissed the charge after concluding
that Agu irre-Tello’s underlying deportation proceeding had been fun dam entally
unfair. A divided panel of this court affirmed.
W e granted the govern ment’s petition for rehearing en banc, with particular
attention to the following tw o questions: (1) whether Ag uirre-T ello had a
constitutional right to be informed of discretionary relief in the form of a waiver
from deportation that might be availa ble to him; and (2) whether he had
established that deficiencies in his deportation proceeding caused him prejudice,
defined by the panel majo rity as a reaso nable prob ability that he wo uld have
received a waiver from deportation had he applied for one. Answering both
questions in the negative, as we ll as addressing the remaining argu men ts made to
the original pane l, w e now reverse the judgment of the district court and remand
for further proceedings.

BACKGROUND
Ag uirre-T ello was born in Mexico in 1969. He testified before the district
court that he first came to the United States with his paren ts in 1973, and his
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attorney told the district court that he had been in this country ever since. He was
not in this country leg ally, how ever, until August 1987, when he was granted an
immigration visa.
In November 1989, Ag uirre-T ello was convicted in Calif ornia state court of
attempted murde r, and was sentenced to a term of nine years, of which he served
just under five years. Upon his release from prison in 1994, the Immigration and
Naturalization Service commenced deportation proceedings against him. 1 A
deportation hearing was held before an Immigration Judge (“IJ”) on August 19,
1994, in El Centro, California. There were twen ty potential deportees present at
the hearing, and Ag uirre-T ello was one of three who indicated that they spoke
English and wanted their hearings conducted in English.
The IJ began by determining that all of the potential deportees understood
that the purpose of the hearing was to determine if the charges in their cases were
true and that each one wo uld be asked to adm it or deny the charges against him or
her. Thus, the IJ asked, “Even if the charges are proven [that] doesn’t mean you
must be deported; you might be eligible for some pardon or for asylum. If you
are eligible for a pardon, I will tell you. Do you understand the purpose for this
hearing?” The group of potential deportees, including Aguirre-Tello, responded,

1

O n March 1, 2003, the INS ceased to exist as an independent agency
with in the Department of Justice and its functions were transferred to the new ly
formed Department of Homeland Se cu rity.
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“yes.” App ellant’s App. at 7. 2 The IJ then informed the potential deportees that
they had a right to be represented by coun sel:
A t this hearing, you can have an attorne y, but the government won ’t
pay for your attorne y. You each have a list of free legal services. If
you haven ’t had time to cons ult with an attorne y, I’ll postpone your
case. But you don’t have to have an attorne y; you have the right to
represent yourself. D o you understand your right to be represented?
Id. at 7-8. Ag uirre-T ello and the others responded, “yes.” Id.
Later, the IJ further advised the potential deportees of their rights:
T H E COURT: D o any of you want more time to get a lawyer? And
if you do, raise your hand. There are no hands. So we ’ll continue
with each of you representing yourself. If you represent yourself,
you shou ld know that you can listen to and ask questions of any
witness the government calls and look at anything the government
gives me to consider against you. You can object to the
govern ment’s evidence by explaining to me why you disagree with it.
You can call witnesses to testify for you and show me anything you
believe is important to your case. You can testify and tell me your
story in your ow n words. Do you understand these rights?
DEFEND ANTS: Yes.
T H E INTERPRETER: Yes, by all responses.
T H E COURT: If you disagree with my decision, you can appe al.
Your right to appeal is explained on the same paper that lists the
legal services. By an appe al, you ask a higher court to review what
I’ve done and determine if I’ve made a mistake. Do you understand
your right to appe al?
DEFEND ANTS: Yes.
T H E INTERPRETER: By all respondents, yes.

2

The hearing was taped but the tape was not imm ediate ly transcribed. The
transcription that is a part of the record on appeal was done by a New Mexico
court reporting service from the tape of the hearing, presu mab ly around the time
of the district court hearing, although the date of the transcription is not provided.
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Id. at 13-14.
Later in the hearing, the IJ addressed Ag uirre-T ello individu ally. After
determining that Ag uirre-T ello did not have an attorne y, the IJ asked if he wanted
more time to get an attorne y. Ag uirre-T ello said no. Ag uirre-T ello affirmed that
he understood his rights and that he understood the charges. He also admitted that
he was a citizen of Mexico, that he had entered the United States as an immigrant
in August 1987, and that in November 1989 he had been convicted of attempted
murder in Los Angeles Cou nty, California. Ag uirre-T ello also stated that he had
been sentenced to nine years in prison and had served 63 months. 3
A s the colloquy between the IJ and Ag uirre-T ello continued, Ag uirre-T ello
testified that he was born in Mexico, that neither of his paren ts was an American
citizen at the time, that he had received a “green card” but had never applied for
citizenship, and that he had lived in the United States for the last seven years. A t
that poin t, the IJ evide ntly realized that it had been seven years less one day since

3

If Ag uirre-T ello had actua lly served more than five years in prison, he
wo uld not have been eligible for the waiver of deportation discussed at length in
this opinion. See Immigration and Na tionality Act § 212(c) (INA ), 8 U.S.C.
§ 1182(c) (1994) (repealed effective Sep t. 30, 1996). It appears that AguirreTello spent some period of time in pretrial detention, although it is unclear how
much time he spent in such detention and whether that time was included in the
63 months he spent in prison. In any even t, although the government belate dly
argues this point on rehearing en banc, it did not pursue this issue in the district
court or on appeal to the pane l. Because the government raises this issue too late,
and the district court made no factual findings regarding it, we have no
determination by the district court to r evie w, and we do not address the matter.
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Ag uirre-T ello had been permitted to enter the United States leg ally, which meant
that, under the law then in effe ct, he wo uld be eligible the next day to apply for a
discretionary “waiv er” from deportation. Acc ording ly, the following exchange
occurred between the IJ and Aguirre-Tello:
T H E COURT: Oka y. You are not today eligible for a pardon, but
you wo uld be tomorrow . Do you want your case postponed to see if
you might be granted a pardon and allowed to rema in in this co un try?
D E FE ND A N T AGUIRRE: No.
T H E COURT: All right. If I order you deported then, to what
country do you want to go?
D E FE ND A N T AGUIRRE: Mexico.
T H E COURT: D o you know, sir, that if you’re deported, that you’ll
lose your status in this country and you could not return except with
a visa and proper permission from the Attorney Ge neral?
D E FE ND A N T AGUIRRE: I do.
....
T H E COURT: And do you know that your crime wo uld make you
ineligib le for a visa to come back to the US?
D E FE ND A N T AGUIRRE: I do.
T H E COURT: So that if you want to stay in the US, this is the time
to, shall w e say, fight it out and try to remain; do you understand
that?
D E FE ND A N T AGUIRRE: I understand.
T H E COURT: Now that you know all that, do you want to apply for
a pardon?
D E FE ND A N T AGUIRRE: No.
T H E COURT: Why not?
D E F E ND A N T AGUIRRE: I want to volu ntarily return to my
co un try.
T H E COURT: Oka y. We ll, there’s no voluntary return availa ble in a
case like this, but are you saying you just want to go back?
D E FE ND A N T AGUIRRE: That’s it.
T H E COURT: All right. Based on your statem ents to me, I find that
you’ve kn ow ingly, volu ntarily and intelligen tly waived your
opp ortun ity for relief. And I order you deported to Mexico. You can
appe al. D o you want to appe al?
-6-

D E FE ND A N T AGUIRRE: No.
T H E COURT: Then my decision’s final. Good luck, sir.
Id. at 24-26. Ag uirre-T ello was acco rding ly deported to Mexico.
A s alleged in the indictment in this case, Ag uirre-T ello was found in Dona
Ana Cou nty, New Mexico, on or about Februa ry 10, 2001. He had not received
permission from the United States Attorney General to apply for admission into
this country following his 1994 deportation. Ag uirre-T ello moved to dismiss the
indictm ent, alleging that the 1994 deportation proceeding was fun dam entally
unf air and invalid under due process grounds.
A t the time of Agu irre-Tello’s deportation hearing, in 1994, an alien who
was otherwise subject to deportation who had been lawf ully in this country for
seven consecutive years could apply for a discretionary waiver from deportation.
I N A § 212(c), 8 U.S.C. § 1182(c) (1994) (repealed effective Sep t. 30, 1996)
(“Aliens lawf ully admitted for permanent residence who temp orarily proceeded
abroad volu ntarily and not under an order of deportation, and who are returning to
a lawful unrelinquished dom icile of seven consecutive years, may be admitted in
the discretion of the Attorney Ge neral. . . .”). Although the statute referred to
persons who temp orarily leave the United States, it has been held that the
§ 212(c) waiver is equa lly applic able to permanent reside nts who have never left.
See I N S v. St. Cyr, 533 U.S. 289, 295 (2001).
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The district court concluded that Agu irre-Tello’s due process rights were
violated in the 1994 deportation proceeding because the IJ used the term “pardon”
instead of “waiv er” and thereby failed to convey adeq uately to Ag uirre-T ello the
nature of the discretionary relief for which he could apply the next da y. The
district court also found that Ag uirre-T ello had not been given a list of free legal
services prior to the 1994 deportation hearing, nor had he been advised then that
his bond had already been set at $20,000 and that these errors “further
exacerbate[d] the constitutional deficiencies of the deportation pro cee din g.”
Mem. Op. and Order at 8, App ellant’s App. at 181. The district court further
noted that Ten th Circu it precedent requires that a defendant in these
circumstances show not only that the underlying deportation proceedings had been
fun dam entally unfair, but also that the deficiencies in the proceedings caused him
prejudice. After noting that there were slight differences between the Nin th and
Ten th Circu it standards for prejudice, 4 the district court concluded that AguirreTello had show n prejudice under any standard.
The court also concluded that Ag uirre-T ello was not precluded from
attacking the deportation order by his failure to take a direct appe al. Citing
United States v. Mendoza-Lopez, 481 U.S. 828, 840 (1987), it found that a waiver

4

The deportation proceeding took place in California, which is with in the
Nin th Circu it.
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of appeal rights that is not “considered or intelligen t” impro perly deprives the
person of judicial review of the deportation order. The court found that AguirreTello’s waiver had not been considered and intelligent because the most likely
avenue of relief, for which he was to be eligible one day later, had not been
explained to him.

D I SC U S SI O N
When a previous deportation proceeding is attacked on constitutional
grounds, w e are presented with a mixed question of law and fact, which we
review de novo. United States v. Rangel de Aguilar, 308 F.3d 1134, 1137 (10th
Cir. 2002); United States v. M eraz-V aleta, 26 F.3d 992, 997 (10th Cir. 1994).
The defendant has the burden of showing that the underlying deportation hearing
was fun dam entally unfair, and to do so he must show that he was prejudiced. Id.
at 998. A s part of this showing, he must establish that the unfairness of the
deportation proceeding deprived him of his right of direct appe al. Id. W e must
afford the deportation proceeding a “presumption of reg ular ity.” United States v.
Arevalo-Tavares, 210 F.3d 1198, 1200 (10th Cir. 2000). 5

5

The government argued to the previous panel in this case that judicial
review of Agu irre-Tello’s 1994 deportation proceeding is barred by AguirreTello’s failure to exhaust administrative remedies which were availa ble to him
then, a requirement Congress imposed in 1996 and which is codified at 8 U.S.C.
(co ntin ued ...)
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I. Right to be informed of § 212(c) relief
A.
W e consider first the initial question upon which the petition for rehearing
en banc was granted, whether Ag uirre-T ello had a constitutional right to be
informed of discretionary relief that might be availa ble to him. W e hold he did
not.
W e begin with the undisputed proposition that a potential deportee is
entitled in his deportation proceeding to procedural due process under the Fifth
Am endm ent, designed to ensure that the proceeding is fun dam entally fair.
Deportation proceedings are, of course, civil proceedings, not criminal ones, “and
various constitutional protections associated with criminal proceedings therefore
are not req uire d.” Michelson v. I NS , 897 F.2d 465, 467 (10th Cir. 1990) (citing
I N S v. Lopez-Mendoza, 468 U.S. 1032, 1038-39 (1984)). The Supreme Cou rt has
not further defined what fundamental fairness requires in a civil deportation
proceeding conte xt, but it has suggested that it proh ibits “procedural errors . . . so

5

(...continued)
§ 1326(d ). The district court held that § 1326(d) did not bar Agu irre-Tello’s
collateral challenge to his deportation proceeding because, inter alia, the
government had not raised the issue and the due process violations the court
found in Agu irre-Tello’s deportation proceeding effe ctively prevented AguirreTello from exhausting his administrative remedies. Our disposition of this case
renders it unnec essary for us to address the exhaustion argu men t.
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fundamental that they may fun ctiona lly deprive the alien of judicial rev iew .”
United States v. Mendoza-Lopez, 481 U.S. 828, 839 n.17 (1987).
W e have stated that “[w]hen facing deportation . . . aliens are entitled to
procedural due process, which provides an opp ortun ity to be heard at a
meaningful time and in a meaningful ma nne r.” Agu ilera v. Kirkpatrick, 241 F.3d
1286, 1292 (10th Cir. 2001) (quotations and citations omitted). Ag uirre-T ello
received that, and he was entitled to nothing more. W e agree with the majo rity of
other circuits which have addressed the issue and concluded that there is no
constitutional right to be informed of the existence of discretionary relief for
which a potential deportee might be eligible. See United States v. Lop ez-O rtiz,
313 F.3d 225, 231 (5th Cir. 2002), cert. denied, 537 U.S. 1135 (2003)
(“[E ]ligibility for § 212(c) relief is not a liberty or prop erty interest warranting
due process protection, [and therefore] the Immigration Judge’s error in failing to
expla in [the deportee’s] eligibility does not rise to the level of fundamental
unfairness.”); see also Sm ith v. Ashcroft, 295 F.3d 425, 430 (4th Cir. 2002)
(holding that “the discretionary right to suspension of deportation does not give
rise to a liberty or prop erty interest protected by the Due Process Clause” );
Oguejiofor v. Attorney General, 277 F.3d 1305, 1309 (11th Cir. 2002) (“Under
our prece dent, an alien has no constitutionally-protected right to discretionary
relief or to be eligible for discretionary relief.”); Escudero-Corona v. I NS, 244

-11-

F.3d 608, 615 (8th Cir. 2001) (“Elig ibility for suspension is not a right protected
by the Constitution. Suspension of deportation is rather an act of grace that rests
in the unfettered discretion of the Attorney Gen eral.”); Ashki v. I NS, 233 F.3d
913, 921 (6th Cir. 2000) (“Elig ibility for suspension is not a right protected by the
Constitution. Suspension of deportation is rather an ‘act of grace’ that rests in the
‘unfettered discretion’ of the Attorney Ge neral. Because suspension of
deportation is discretio na ry, it does not create a protec tible liberty or prop erty
interest.”) (quoting Appiah v. INS, 202 F.3d 704, 709 (4th Cir. 2000). But see
United States v. Muro-Inclan, 249 F.3d 1180, 1184 (9th Cir. 2001) (“[W]hen the
record before the [IJ] raises a reaso nable poss ibility of relief from deportation
under this provision, it is a denial of due process to fail to inform an alien of that
poss ibility at the deportation hea ring .” (quotation omitted) (citing United States v.
Ae rate, 224 F.3d 1076, 1079 (9th Cir. 2000))); cf. United States v. RoqueEspinoza, 338 F.3d 724, 730 (7th Cir. 2003) (considering without deciding
whether there is a distinction “between an alien’s claim that she has a right to
seek discretionary relief, and the very different claim that she has a right to have
that discretion exercised in a particular way”); United States v. Perez, 330 F.3d
97, 104 (2d Cir. 2003) (finding deportation proceeding fun dam entally unf air when
ineffective assistance of counsel resulted in an alien who was “eligib le for
§ 212(c) relief and could have made a strong showing in support of such relief”
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failing to apply for waive r). Acc ording ly, the IJ’s failure to spec ifically advise
Ag uirre-T ello that he could be eligible for § 212(c) relief the following day was
not a constitutional violation.
B.
Even assuming, arguendo, that there was some obligation to inform
Ag uirre-T ello of his right to a § 212(c) waive r, we hold that the IJ fulfilled it.
W e begin by noting that there is no dispu te that Ag uirre-T ello understood
English, having lived in the United States since the age of four. Indeed, he was
one of three potential deportees who spec ifically asked to have the hearing
conducted in English. The IJ directly and individ ually told Aguirre-Tello, “You
are not today eligible for a pardon, but you wo uld be tomorrow. Do you want
your case postponed to see if you might be granted a pardon and allowed to
rema in in this country?” App ellant’s App. at 24 (emp hasis added ). Ag uirre-T ello
responded “[n]o” when asked if he wanted his case postponed so he could be
“allowed to rema in in this cou ntry.” Id.
After explaining to him the consequences of being deported, which
Ag uirre-T ello stated three times he understood, the IJ then told him, “So that if
you want to stay in the U S, this is the time to, shall we say, fight it out and try to
rema in; do you understand that?” Id. at 25 (emp hasis added ). Ag uirre-T ello
responded, “I und ersta nd.” Id. The IJ then said, “Now that you know all that, do
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you want to apply for a pardon?” to which Ag uirre-T ello replied, “[n ]o.” Id. The
IJ then spec ifically asked him why not, to which Ag uirre-T ello said, “I want to
volu ntarily return to my cou ntry.” Id. The IJ inquired one more time: “[A]re you
saying you just want to go back?” to which Ag uirre-T ello replied, “[t]hat’s it.”
Id. at 26.
Wh ile the IJ twice referred to seeking a “pa rdo n,” the IJ made it abun dantly
clear that the poss ibility under consideration was that Ag uirre-T ello wo uld be
allowed to rema in in the United States and avoid deportation. That is precis ely
the result Ag uirre-T ello wo uld have obtained if he succ essfu lly sought a waiver of
his deportation. Ag uirre-T ello was adam ant, how ever, that he wished to return to
Mexico. From that colloquy and the surrounding circumstances, we hold that
Ag uirre-T ello was adeq uately informed that he wo uld be eligible the next day to
seek avoidance of deportation and that he kno win gly and willing ly declined to
pursue that op po rtu nity.
The district court found that, notwithstanding Agu irre-Tello’s stated desire
to return to Mexico, that obvious intention shou ld be disregarded because
Ag uirre-T ello was misled and confused by the IJ’s use of the word “pardon”
instead of the correct term, “w aive r.” W e disagree. The district court
characterized a “pardon” as “com mo nly understood to be a rare act of forgiveness
by an executive auth ority.” Mem. Op. and Order at 7, id. at 170. In fact, both a
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pardon and a § 212(c) waiver are acts of grace, left to the com plete and unfettered
discretion of the one from whom they are soug ht. “Suspension of deportation is .
. . an act of grace that rests in the unfettered discretion of the Attorney Ge ner al.”
Escudero-Corona, 244 F.3d at 615 (quotation omitted); Ashki, 233 F.3d at 921.
W e therefore disagree with the district court’s conclusion that there was
any meaningful difference between the availa bility of a “pardon” and the
availa bility of a § 212(c) waive r. Mo reover, we hold that Agu irre-Tello’s
understanding that it was a discretionary waiver he could have soug ht, as opposed
to a pardon, wo uld not have made one iota of difference to him. Ag uirre-T ello
understood that he could seek to avoid deportation, but he kno win gly and clearly
chose not to. Thus, to the extent the IJ had any obligation to inform AguirreTello of the existence of the § 212(c) waiver for which Ag uirre-T ello could
presu mab ly have applied the following da y, the IJ adeq uately discharged that
obligation.

II. List of legal services and existence of bond
A.
In addition to holding that the IJ violated Agu irre-Tello’s due process
rights by failing to inform him of the poss ibility of the § 212(c) waive r, the
district court also found tw o other deficiencies in the deportation proceeding,
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each of which the court held was an additional due process violation rendering the
proceeding fun dam entally unfair. One of the purported deficiencies—that
Ag uirre-T ello was not given a list of free legal services prior to his deportation
hearin g— is unsupported by the record.6

6

W e conclude that the district court’s finding that Ag uirre-T ello was not
given a list of free legal services is clearly erroneous. The IJ spec ifically stated
to Ag uirre-T ello and the other potential deportees, “You each have a list of free
legal serv ices .” App ellant’s App. at 7-8. There is no indication that anyone
present denied having that list. The IJ referred to the list again, stating, “Your
right to appeal is explained on the same paper that lists the legal serv ices .” Id. at
13-14. When asked following that statement if they understood their right to
appe al, all the potential deportees responded, “Y es.” Id. Unless we are to
disregard the presumption of regu larity which we must accord to the deportation
hearing, or disregard the IJ’s explic it representation, we must assume that the IJ
accu rately represented the situation. Agu irre-Tello’s denia l, some seven years
later, that he was given a list is unpersuasive.
W e note that a finding of fact is clearly erroneous “if it is without factual
support in the record, or, whe re ‘there is evidence to support it, [if] the reviewing
court on the entire evidence is left with a defin ite and firm conviction that a
mistake has been comm itted.’” Grimsley v. MacKay, 93 F.3d 676, 679 (10th Cir.
1996) (quoting Hildebrand v. Com m’r of Internal Revenue, 28 F.3d 1024, 1026
(10th Cir. 1994) (further quotation and citation omitted). After reviewing the
entire record, w e are left with a defin ite and firm conviction that a mistake was
committed when the district court found that Ag uirre-T ello was not given a list of
free legal services.
Mo reover, were w e to affirm the district court’s finding that Ag uirre-T ello
did not receive a list of free legal services, we wo uld conclude that no unfairness
ensued. Sign ifi ca ntly, Ag uirre-T ello does not contest the fact that the IJ made the
announcement that all the potential deportees had received a list of free legal
services. In the absence of any dispu te that the IJ made that announcement and,
furthermore, absent any affirmative showing that Ag uirre-T ello did not hear or
understand that anno unce men t, Ag uirre-T ello has failed to make a showing of
unfairness, either on this issue alone or in combination with the other issues
discussed herein.
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B.
The second purported deficiency—that the IJ failed to inform Ag uirre-T ello
that his bond had been set at $20 ,000— wh ile supported by the record, does not
render the entire proceeding fun dam entally unf air in violation of Agu irre-Tello’s
due process rights. On ly a few cour ts have explic itly addressed this issue. See,
e.g., United States v. Palacios-Martinez, 845 F.2d 89, 92 (5th Cir. 1988) (finding
no fundamental unfairness whe re deportees were not “exp ressly told of the
poss ibility of being free on bond pending appeal.”); United States v. Zaleta-Sosa,
854 F.2d 48, 51 (5th Cir. 1988) (noting Palacios-Martinez). W e agree that such a
failure standing alone does not render the deportation proceeding fun dam entally
unf air in violation of due process. Mo reover, as we discuss, infra, we conclude
that, on the particular facts of this case, Ag uirre-T ello suffered no prejudice from
the failure to tell him about the bond, because the evidence is overwhelming that
the availa bility of the bond wo uld not have affected his strong ly held desire to
forego any opportunities to seek relief from deportation and return to Mexico.

III. Prejudice
Furthermore, to enab le us to reach the ultima te conclusion that the
deportation proceeding was fun dam entally unfair, Ag uirre-T ello wo uld still have
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to dem onstra te that any errors that occurred prejudiced him. W e hold he has
failed to dem onstra te prejudice.
A.
Wh ile w e have noted the requirement to establish prejudice, this circuit has
not yet established a standard for it. In one case, we stated that the defendant had
failed to show that, if he had been informed of his right to appe al, “the outcome
of his case wo uld have been diff eren t.” M eraz-V aleta , 26 F.3d at 998. To the
extent M eraz-V aleta in fact adopted that high standard, 7 we now over rule it.
W e note that the majo rity of other circuits addressing this issue have not
required an alien to show that the outcome of the proceeding “would” have been
different in order to dem onstra te prejudice. Rather, these circuits have adopted a
lower standard, requiring only that the alien dem onstra te a “reaso nable likelihood
that, but for the errors complained of, he wo uld not have been dep orte d.” United
States v. Calderon-Pena, 339 F.3d 320, 324 (5th Cir. 2003); see also United States

7

M eraz-V aleta cited United States v. Holland, 876 F.2d 1533, 1537 (11th
Cir. 1989) for its “w ould have been diffe rent” language. Wh ile Holland does use
that language at one poin t, it also refers to the “pos sibility of prejudice” and
considers whether the alleged deficiency in the proceeding “cou ld have made a
diff eren ce.” Id. Mo reover, in its spec ific discussion of the showing required to
establish prejudice, the court stated, “[t]he prejudice need not rise to the level of
showing that the defendant wo uld not have been deported, but rather that the
errors might have affected the outcome of the hea ring .” Id. at 1536. Thus, it is
not at all clear that M eraz-V aleta intended to establish a prejudice standard
requiring a showing that the outcome of the proceeding wo uld have been different
but for the alleged error.
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v. Wilson, 316 F.3d 506, 511 (4th Cir .) (“In order to dem onstra te prejudice, a
defendant must show ‘a reaso nable likelihood that but for the errors complained
of, the defendant wo uld not have been deported.’” (quoting United States v.
Encarnacion-Galvez, 964 F.2d 402, 407 (5th Cir. 1992))), cert. denied, 123 S. Ct.
1959 (2003); United States v. Loaisiga, 104 F.3d 484, 487 (1st Cir. 1997) (“[F]or
a collateral attack on a now-final deportation order, the defendant must show
prejudice in the sense of a reaso nable likelihood that the result wo uld have been
different if the error in the deportation proceeding had not occ urre d.” (emp hasis
omitted)); United States v. Perez-Ponce, 62 F.3d 1120, 1122 (8th Cir. 1995) ( “[ A ]
showing of prejudice means ‘there was a reaso nable likelihood that but for the
errors complained of the defendant wo uld not have been deported.’” (quoting
Encarnacion-Galvez, 964 F.2d at 407)); United States v. Fe llows, 50 Fed. Appx.
82, 2002 W L 31419235, at *3 (3d Cir. Oc t. 29, 2002) (same).
The Second Circu it has stated that the prejudice requirement was satisfied
in a case whe re the alien showed “he was eligible for § 212(c) relief and could
have made a strong showing in support of such relie f,” Perez, 330 F.3d at 104, but
it has “‘decline[d] to state the quantum of proof necessary for an alien to succeed
in his demonstration of prejudice’” and has “suggested that a showing that there
was a reaso nable likelihood that an alien wo uld not have been deported or a
plaus ible showing of such might be suf ficie nt.” Id. at 104 n.6 (quoting United
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States v. Fern ande z-A nton ia, 278 F.3d 150, 159-60 (2d Cir. 2002)). The Sev enth
Circu it has stated that an alien can show prejudice from the failure to inform him
of certain rights “because an informed exercise of those rights wo uld have yielded
him relief from dep orta tion .” United States v. Esp inoza -Farlo , 34 F.3d 469, 461
(7th Cir. 1994). The Nin th Circu it has adopted a less strict standard, stating that
to dem onstra te prejudice, an alien “must dem onstra te plaus ible grounds for relief
from dep orta tion .” United States v. Garcia-Martinez, 228 F.3d 956, 963 (9th Cir.
2000); see also Reyes-Melendez v. I NS, 342 F.3d 1001, 1007 (9th Cir. 2003) (“To
dem onstra te prejudice, an alien need dem onstra te only that the IJ’s conduct
‘poten tially . . . affect[ed] the outcome of the proceed ings.’” (quoting Campo sSanchez v. IN S, 164 F.3d 448, 450 (9th Cir. 1999))).
W e agree with those circuits which have adopted a “reaso nable likelihood”
standard. To require an alien to show something mo re— i.e., that he “would” have
obtained relief or the outcome of the proceeding “would” have been
diffe rent— sets the bar too high in a case such as this, in which the alien seeks
discretionary relief. O n the other hand, to require that the alien show only
“plau sible grounds for relief” sets the bar too low and perm its the alien to
establish prejudice whe re there is only a slight poss ibility that the error had any
effect on the deportation proceeding. In sum, the standard to apply in a case like
Agu irre-Tello’s is whether there is a reaso nable likelihood that Ag uirre-T ello
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wo uld have obtained relief from deportation had the IJ advised him more
spec ifically about the availa bility of a § 212(c) waiver from deportation, and
informed him of his bond status.
B.
Applying that standard to the facts of this case, we hold that Ag uirre-T ello
has failed to dem onstra te prejudice. First, the record makes it abun dantly clear
that, had Ag uirre-T ello been more precis ely informed that he wo uld be eligible to
seek a waiver from deportation the day following the deportation proceeding, and
that his bond had been set at $20,000, he wo uld not have chosen to postpone the
proceeding and apply for the waive r. He repea tedly informed the IJ, in response
to direct questioning, that he wanted to return to Mexico and that he did not wish
to attempt to avoid deportation. There is no reaso nable likelihood that AguirreTello wo uld have sought a waive r, had the IJ explained its availa bility to him
diffe rently and informed him of his bond.
Assuming Ag uirre-T ello did apply for a waive r, there is no reaso nable
likelihood that he wo uld have received one. Ag uirre-T ello wo uld have had
modest favo rable circumstances surrounding his application (that his paren ts were
legal permanent residents, that he had lived in the United States since he was four
although he had legally lived in this country only since age seventeen or eighteen,
and that he had no other criminal record). But the Attorney General wo uld have
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weighed against those circumstances the fact that Ag uirre-T ello had been
convicted of a serious violent crime (attempted murde r). There is no reaso nable
likelihood that, in deciding who is deserving of discretionary relief from
deportation from among the many aliens eligible for such relief, the Attorney
General wo uld grant that relief to one so recen tly convicted of such a serious
violent crime. 8
In support of its conclusion that Ag uirre-T ello established prejudice, the
district court relied upon a chart published by the Executive Office of

8

The Elev enth Circu it has described the inherent diffic ulty in demonstrating
prejudice from the denial of eligibility for discretionary relief:
A n alien’s actual chances of receiving such discretionary relief
[suspension of deportation] are too speculative, and too far beyond
the capa bility of judicial r evie w, to conclude that the alien has
actua lly suffered prejudice from being ineligib le for suspension of
deportation. . . . Just as a court cannot review the inhere ntly
“subjective” judg men ts made by the executive in deciding whether to
com mu te a life sentence, this Cou rt cannot predict the subjective and
fact-intensive judg men ts that the Attorney General wo uld make in
deciding whether to grant extraordinary relief, such as the suspension
of deportation. . . . The alien cannot dem onstra te prejudice, much
less substantial prejudice, arising from the ineligib ility for such an
“act of grace” because no standards exist for a court to determine
whether the executive wo uld have granted the extraordinary relief
an yway.
M ejia Rodriguez v. Reno, 178 F.3d 1139, 1148 (11th Cir. 1999) (citation
omitted); see also Wilson, 316 F.3d at 511 (upholding district court’s finding that
“a fifty-fifty chance [of obtaining discretionary § 1182(c) relief] was not
sufficient to establish prejudice”).
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Immigration Review which showed that, between 1989 and 1995, some 51.5% of
all applications for a § 212(c) waiver were granted. What the chart does not
sho w , how ever, is what proportion of those successful waiver applic ants were
convicted of serious violent felonies com parab le to Agu irre-Tello’s conviction for
attempted murde r. Without any indication that any of those successful applic ants
were similarly situated to Aguirre-Tello, the conclusion that he had at least a 50%
chance of receiving a discretionary waiver is pure speculation, if not actua lly
misleading. Add itio na lly, the argument impro perly presumes a legal obligation on
the part of the IJ to have advised Ag uirre-T ello not only of the differences
between a pardon and a waive r, but of a hypothetical difference in the chances of
success for each one.
C.
In sum, assuming all three alleged deficiencies in the deportation hearing
are established, whether they are viewed as constitutional or non-constitutional
violations, and whether they are viewed individ ually or cu mulative ly, we hold that
they did not render Agu irre-Tello’s deportation proceeding fun dam entally unfair. 9

9

The prior discussion subsumes with in it and essen tially resolves AguirreTello’s obligation to dem onstra te that any fundamental unfairness in his
deportation proceeding deprived him of his right to judicial r evie w. See MerazVa leta, 26 F.3d at 998 (stating that the defendant must show “that the deportation
hearing was fun dam entally unf air and deprived the alien of the right to judicial
review” ); see also Mendoza-Lopez, 481 U.S. at 839. W e have determined that
(co ntin ued ...)
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C O N C L US IO N
For the foregoing reasons, the panel opinion in this case is VACATED, and
the district court order dismissing the indictment against Ag uirre-T ello is
R E V E R SE D . W e R E MA N D this matter to the district court for further
proceedings consistent herewith.

9

(...continued)
Agu irre-Tello’s deportation proceeding was not fun dam entally unfair. It did not
deprive him of his right to judicial r evie w. The record shows that Ag uirre-T ello
was informed of his right to appe al, and he kno win gly and volu ntarily waived that
right.
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No. 02-2049, United States v. Agu irre-Te llo
L U C E R O, Circu it Judge, with whom H E N R Y, Circu it Judge, joins, concurring:
I join Part III and concur in the result of the majo rity opinion. Because
Ag uirre-T ello had been convicted of the crime of attempted murde r, there is less
than a minu scule likelihood that he wo uld have been granted a § 212(c)
discretionary waive r. Thus, he ultima tely fails to establish the necessary prong of
prejudice. Absent prejudice, there can be no relief, and therefore the result
reached by the majo rity opinion reversing the district court is correc t. I consider
it unnec essary to reach the remaining issues.

02-2049, United States v. Agu irre-Te llo
H A R T Z, Circu it Judge, concurring:
I join the majo rity opinion except Part 1(A) of the Discussion and the first
t w o paragraphs of foo tnote 6.

No. 02-2049, United States v. Agu irre-Te llo
H O L L O W A Y , Circu it Judge, with whom S E Y M O U R, Circu it Judge, joins,
dissenting:

I respe ctfully dissen t. I wo uld not reverse either of the two major holdings
of the panel opinion, as the en banc majo rity does in this opinion.
I
The en banc ma jority has redefined the issue
The en banc majo rity opinion unn ecess arily decides an important issue of
constitutional law . The en banc majo rity opinion, as I read it, does not dispu te
(although it also does not acknowledge) the legal fact that under administrative
regulations and our precedents, the Immigration Judge (IJ) presiding over the
deportation proceedings had a duty to inform Mr. Ag uirre-T ello of the
discretionary relief from deportation availa ble to him. 1 The en banc majo rity,
how ever, holds that the failure to perform this duty is not so grave a defect as to
render the proceedings “fun dam entally unfair” and a violation of the
constitutional guarantee of due process.

1

See United States v. Mendoza-Lopez, 7 F.3d 1483, 1485 (10th Cir. 1993),
imp liedly overruled on other grounds by United States v. Fagan, 162 F.3d 1280
(10th Cir. 1998); see also Moran-Enriquez v. INS, 884 F.2d 420, 422 (9th Cir.
1989); 8 C.F.R. § 242.17(a) (1994) (“The immigration judge shall inform the
respondent of his or her apparent eligibility to apply for any of the bene fits
enumerated in this paragraph and shall afford the respondent an opp ortun ity to
make application therefor during the hearing.”) (emp hasis added ).

For at least three reasons, I believe that the en banc majo rity errs in its
definition of the issue. First, the issue as framed by the en banc majo rity was not
timely raised in this appe al, as noted in the panel opinion, 324 F.3d 1181, 1190
n.8. Second, the issue that the en banc majo rity chooses to address is not the
basis of the district court’s order under r evie w, nor is it the issue decided by the
panel opinion. Third, decision of this issue is not necessary even under the en
banc majority’s analysis, because the en banc majo rity also decides that the IJ
adeq uately advised Mr. Agu irre Tello of the relief availa ble to him. Although I
com pletely disagree with the latter proposition, as I discuss below, the en banc
majority’s adoption of this view makes its analysis of the constitutional issue
obiter dictum.
The second reason cited above requires some explanation. The district
court found that the advice given by the IJ was misleading,

2

not mere ly

insuf ficien tly detailed. The panel majo rity agreed with that determination.
Mo reover, both the district judge and the panel majo rity found that the underlying
deportation proceedings were fun dam entally unfair, based on the misleading
nature of the IJ’s com men ts combined with two other defe cts in the deportation

2

The trial judge’s Memorandum Opinion and Order found that the words
chosen by the Immigration Judge to expla in the discretionary relief which
Ag uirre-T ello might be given were misleading. “[I]t is particu larly troubling
when the chosen words are even more misleading and confusing than the
technical terms them selv es.” 181 F. Supp.2d 1298, 1303 (2002).
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proceeding– the failure to advise Mr. Ag uirre-T ello that bond had been set in his
case (he was not even told, as the individuals, whose colloquies with the IJ he had
just observed, had been told, that bond was availa ble in deportation cases), and
the failure to provide him with a list of free legal services that were availa ble to
him. I will discuss these tw o aspe cts of the case more below, but just now the
point is that the panel majo rity held this: “ W e conclude that the combination of
these deficiencies did result in fundamental unf airn ess.” 324 F.3d 1181, 1192
(emp hasis added ).
II
The correct question is whether the combination of deficiencies
resulted in fundamental unfairness.
The panel majo rity held that the underlying deportation proceedings were
fun dam entally unfair, and so a denial of due process, because of the combination
of three factors: the misleading advice from the IJ regarding the type of relief that
was availa ble (discretionary relief from deportation instead of the rare grant of a
pardon ), the failure to advise that bond had been set, and the failure to provide
information regarding the free legal services that were available. I must
respe ctfully disagree with the en banc majority’s analysis of each of these factors.
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A
The IJ’s misleading advice
The relief for which defendant was eligible in 1994 was a waiver of
deportation by the Attorney General under section 212(c) of the Immigration and
Naturalization Act of 1952 as amended in 1990, which has since been repealed
but was then codified at 8 U.S.C. § 1326(c ). A full explanation of the source of
this potential relief was given in I.N.S. v. St. Cyr, 121 S.C t. 2271, 2275-78
(2001), and need not be repeated here. It is sufficient to note that it was we ll
established in 1994, and it is not contested here, that the Attorney General was
authorized to waive deportation of a permanent resident alien who had lawf ully
resided in this country for seven years and had not served more than five years of
imprisonment on a conviction for an aggravated fe lony. See id.
The primary problem in the underlying deportation proceeding, the panel
majo rity concluded, was that the IJ affirm atively misled Agu irre-Te llo by saying
that in one more day he wo uld be eligible for “a par don .” As the district judge
observed, the common meaning of pardon is a rare act of executive cle men cy. By
contra st, during the relevant years including 1994, the year of defend ant’s
deportation proceeding, the section 212(c) waive rs were granted to a substantial
percentage, just over one-half, of those who applied for them. St. Cyr, 121 S.C t.
at 2277 & n.5. Thus, rather than mere ly hope for a “rare” act of forgiveness from
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the Presid ent, Mr. Ag uirre-T ello had an opp ortun ity to avoid deportation through
a mechanism that was frequ ently employed for that purpose. His chances for
obtaining a waiver were far greater than the likelihood that he could obtain a
pardon. The finding that the advice given was confusing is unassailable.
Ignoring the fact that the district court and the panel majo rity both had held
that the primary defect in the deportation proceeding was the misleading nature of
the statem ents of the IJ, the en banc majo rity today adop ts the govern ment’s
untim ely raised argument that the issue is whether there is a constitutional right to
be advised that discretionary relief may be available. In contra st, I continue to
believe that affirm atively misleading statem ents regarding the relief availa ble
resulted in fundamental unfairness.
The en banc majo rity rejects the district judge’s finding that Mr. AguirreTello was confused by the IJ’s advice. M aj. op. at 14. This is a rema rkab le
holding for at least tw o reasons. First, the en banc majo rity offers no reason for
its rejection of the district court’s view of the evidence that Ag uirre-T ello was
confused. Second, as noted in the panel opinion, the record shows clearly that
both the district judge and the prosecutor were confused by the IJ’s advice after
listening to the audio tape of the deportation proceeding. Ap lt. App. at 150. Mr.
Aguirre-Tello, how ever, is perceived by the en banc majo rity to have greater
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knowledge and understanding of the byzantine regulatory framew ork than those
t w o prof ession als for reasons which are unexplained.
B
The other defec ts in the deportation hearing
Mr. Ag uirre-T ello may have been led to believe that bond was not availa ble
for him because bond was not mentioned in his colloquy with the IJ, in contrast to
the spec ific advice that had been given by the IJ just mo men ts before to another
individ ual. 181 F.Supp. 2d at 1304. In any even t, it is undisputed that he was not
told of the availa bility of bond in gene ral, much less of the fact that bond had
already been set in his case at $20,000.
The most egregious error in the en banc majo rity opinion, how ever, is its
treatment of the district judge’s finding that Mr. Ag uirre-T ello was not provided a
list of free legal services that were availa ble to him. The en banc majority’s
rejection of this finding as clearly erroneous is unten able and clearly prohibited
under the emp hatic opinion of Justice Wh ite in Anderson v. City of Bessemer City,
470 U.S. 564 (1985). H e there stated:
If the district court’s account of the evidence is plaus ible in light of
the record viewed in its en tire ty, the Cou rt of Ap peals may not
reverse it even though convinced that had it been sitting as a trier of
fact, it wo uld have weighed the evidence diff eren tly. Where there
are two perm issible views of the evidence, the factfinder’s choice
between them cannot be clearly erroneous.
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Id. at 573-74, (emp hasis added ). See also United States v. De La Cru z-Ta pia, 162
F.3d 1275, 1277 (10th Cir. 1998); United States v. Toro-Palaez, 107 F.3d 819,
824-25 (10th Cir. 1997). Here the defendant took the stand and testified that the
list of availa ble free legal services had not been provided to him, and the trial
judge, who was presiding over that proceeding believed him. That finding simp ly
cannot be clearly erroneous. The en banc majority’s feeb le characterization of the
defend ant’s testimony as “unpersuasive” is itself the epitome of a proposition that
is unpersuasive, and this is because appe llate judges have no business deciding
whether testimony is persuasive or not. That task is assigned to the trier of fact.
III
Fundamental unfairness and prejudice
I adhere to the conclusion of the panel majo rity that the effect of the
combined defe cts in the deportation hearing constituted a denial of due process.
M y reasoning is set out in the panel opinion and I see no need to elabo rate further
on the conclusion, which I believe is strong ly supported by the factors I have set
out here. Similarly, little wo uld be gained by reiterating the panel majority’s
analysis of the prejudice issue. I do feel compelled to comment further on the
prejudice analysis of the en banc majo rity, how ever.
First, I note that the en banc majo rity today com pletely ignores the
authoritative guidance of the agency in charge, the Board of Immigration Appeals,
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which was set out in the panel majority’s opinion, 324 F.3d at 1194 (quoting In re
Edwards, 20 I. & N . Dec. 191, 195-96, 1990 W L 385757 (1990)). Second, I must
strong ly disagree with the en banc majority’s reliance on an extrem ely unrealistic,
and I think unfair, view that Mr. Agu irre-Tello’s expressed desire to return to
Mexico can be regarded as an absolute, unaffected by his perception of the bleak
prosp ects for deliverance from his situation.
Mr. Aguirre-Tello, as seen by the en banc majo rity, is a most rema rkab le
individ ual. Most of us are affected by circumstances in making our major
decisions. Whether w e are willing to invest our time and energies in a particular
endeavor is usua lly influenced by our reckoning of the likelihood that we might
succeed. Not so Mr. Ag uirre-T ello says the en banc majo rity. In spite of the fact
that he had not been in Mexico since he was four years old, in spite of the fact
that our nation acts as a magnet drawing immigrants, legal and illegal, from that
nation in astounding numbers, Mr. Ag uirre-T ello was “ada man t” about his desire
to be expelled to Mexico. His adam ant, unbending desire to be deported to a land
he had not seen since early childhood was, to the en banc majo rity, appa rently
uninfluenced by his external realties. Thus, the en banc majo rity disregards the
district court’s implic it finding that Mr. Ag uirre-T ello wo uld have chosen to
apply for an administrative waive r, had he realized that his chances for success on
a waiver application were far greater than his chances for a presidential pardon.
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None of this is convincing. Mr. Ag uirre-T ello was misled by the IJ’s
repeated reference to his eligibility for a “pa rdo n.” He was also unf airly
disadvantaged by the other procedural defects. The cumulative effect of this
combination of defe cts was a denial of his due process rights. The trial judge’s
holding here obv iously rested on an implic it finding that Mr. Ag uirre-T ello wo uld
have sought the administrative waive r, had he understood his prospects. That
implic it finding is clearly supported here.
Fina lly, since the en banc majo rity concludes here, wro ngly in my opinion,
that Mr. Ag uirre-T ello failed to show that he had been prejudiced by the
cumulative effect of the errors, the expansive additional vie ws are mere dicta.
Ac cord ingly I must respe ctfully dissen t.
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