his motion to reopen his removal proceedings.

As for Navarro-

Miranda’s petition for review of the denial of his motion to
reconsider, we dismiss it as untimely filed.
I.

FACTS AND PROCEDURAL BACKGROUND
Manuel Navarro-Miranda (“Navarro”) was convicted on January

22, 1997, of driving while intoxicated.

This was Navarro’s third

DWI conviction in a six-year period, making it a felony under
Texas law.

TEX. PENAL CODE ANN. § 49.09(b) (1995).

The

Immigration and Naturalization Service (“INS”) initiated removal
proceedings against Navarro in November 1998.

The INS alleged

that Navarro was removable under 8 U.S.C. § 1227(a)(2)(A)(iii)
because his DWI conviction was an aggravated felony as defined by
8 U.S.C. § 1101(a)(43)(F).
At a hearing, Navarro conceded that he was removable under
§ 1227(a)(2)(A)(iii).

The immigration judge issued an order of

removal concluding that Navarro’s DWI conviction was an
aggravated felony.

Navarro appealed this decision to the Board
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Garza, 243 F.3d 921 (5th Cir. 2001).

In Chapa-Garza, we held

that driving while intoxicated was not a0 0twe 0 0ut4 Chag s
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motion to reopen was ineffective because he was moving to reopen
proceedings which were no longer pending.

The Board also noted

that it lacked the authority to compel the INS either to “readmit the respondent to the United States as a lawful permanent
resident or to parole him into this country so that he can seek
reinstatement of his lawful permanent resident status.”
Navarro appeals this decision as well.
review was mailed on February 21, 2002.

However, it was not

received and filed until February 26, 2002.

4

His petition for

because he has already been deported, the BIA lacks jurisdiction
to consider any motion filed on his behalf to reopen his removal
proceedings.

See 8 C.F.R. § 3.2(d) (2002).

However, Navarro

argues that the intervening change in the law imposes a duty on
the BIA to reopen the case on its own motion and reexamine the
removal order in light of Chapa-Garza.

Ts2 gd(to consifilr, Nava’sown motiIA be “moot”;ine the)-30.2 -2.15 Tex
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of 1996 (“AEDPA”), narrowed the scope of the Attorney General’s
power to conduct such discretionary review.
U.S. 289, 295 (2001).

INS v. St. Cyr, 533

Inter alia, the Attorney General now

lacked the power to review removal orders issued on the grounds
that the alien had committed an aggravated felony. Id. at 295-96.
In St. Cyr, though, the Supreme Court held that § 1182(c)
remained available to aliens “whose convictions were obtained
through plea agreements and who, notwithstanding those
convictions, would have been eligible fo.b8iew remol Tc 9rTmined
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The Department of Justice is currently circulating a
proposed rule in response to the St. Cyr decision which would
delineate which aliens may apply for relief under the former
§ 1182(c). See Section 212(c) Relief for Aliens With Certain
Criminal Convictions Before April 1, 1997, 67 Fed. Reg. 52,627
(proposed August 13, 2002) (to be codified at 8 C.F.R. § 3.44 12c -1.075 TSp
1

to be untimely, refusing to apply the more lenient rules
available for pro se prisoners filing a notice of appeal.
Houston v. Lack, 487 U.S. 266, 276 (1988) (finding timely
petition for appeal given by pro se prisoner to prison official
within the statutory period).
Given that we were unwilling to extend the period for a pro
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