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He also imposed a three-year term of supervised release
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“[CJommentary in the Guidelines Manual that interprets






of 8 2L1.1(b)(5) to conduct similar to that now before the court,
the Ninth Circuit recently upheld the application of 8 2L1.1(b)(5)
to a factual scenario similar to that before the court. See United

States Vv. Rodriguez-Cruz, 255 F.3d 1054 (9th Cir. 2001).

Defendants 1n Rodriguez were guides employed by alien smugglers to
transport, for Tfinancial gain, 1illegal aliens into the United
States via the mountains between Mexico and San Diego. Id. at

1056-57. The group of aliens was not well informed regarding the






[T]lhe 1issue 1i1s whether this particular offense
“intentionally or recklessly creat[ed] a substantial risk
of death or serious bodily injury to another person.”
The defendant transported illegal aliens for money,
knowing that the persons involved were i1llegal aliens.
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danger of death or serious bodily iInjury.” H. R. CoNF. REP. No.
104-863, at 580 (1996). A comparison of the House Conference
Report with the final version of Sentencing Guideline 8 2L1.1(b)(5)
demonstrates that Congress intended courts to require a less
stringent causal nexus between the defendant’s actions and the
substantial risk facing the aliens than that proposed by Garcia.
The court can glean from the Report that the defendant does not
have to manufacture the dangerous condition. Rather, Garcia
engaged i1n conduct that placed the aliens in substantial risk of

death or serious bodily injury for enrio9ngentpuroposs wheenhce
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Garcia’s arguments, stating that i1t “ha[d] not the slightest doubt
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necessary for an increase under 8 (b)(6).

Id. (emphasis in original). The Herrera court’s analysis of

intent is persuasive. Plainly, Garcia does not have to intend the

death of Simon-Fernandez for the enhancement to apply because the

guideline does not require it.
(3) Causation

Garcia also avers that the enhancement was nevertheless
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autopsy report, the weather conditions, the lack of water and food,
the manner of death, and the need for two other group members to
also receive rather extensive medical treatment as a result of the

extreme heat, all support the district court’s finding that Simon-
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