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conceded both his aggravated felon status and his ineligibility

for
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Counsel
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BIA discretion in passing upon applications for equitable relief

from deportation, and that the BIA's failure to exercise this

discretion was actionable.  Id. at 268.  The Court concluded:

If petitioner can prove the
allegation, he should receive a new hearing
before







4Congress established certain transitional rules to apply to
cases pending at the time that the IIRIRA was enacted.  See
IIRIRA § 309(c).  Under these rules, Congress delayed the
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A year later, the Supreme Court decided Reno v.

American-Arab Anti-Discrimination Committee, 525 U.S. 471 (1999)

(AADC).  There, a group of aliens sought to contest the

initiation of removal proceedings on the ground that the INS had

targeted



enforcement of section 1252(b)(9) (removing jurisdiction for
judicial
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jurisdiction under [28 U.S.C.] § 2241 was
not repealed by AEDPA and IIRIRA.

St. Cyr, 121 S. Ct. at 2287 (citation omitted).  Federal courts

therefore retain subject matter jurisdiction over habeas

petitions brought by aliens facing removal to the extent that

those petitions are based on colorable claims of legal error,

that is, colorable claims that an alien's statutory or

constitutional rights have been violated.

B.  The Case at Hand
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considered.  See Accardi, 347 U.S. at 268; Goncalves, 144 F.3d

at 125.  We elaborated upon this point in Goncalves:

Analytically, the decision whether
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The question, then, reduces to whether, in the

circumstances of this case, the petitioner has shown an

established



5We exempt from this general proscription, of course,
government misconduct that violates the Equal Protection Clause.
See Bordenkircher v. Hayes, 434 U.S. 357, 364 (1978) ("[T]he
conscious exercise of some selectivity in enforcement is not in
itself a federal constitutional violation so long as the
selection was not deliberately based upon an unjustifiable
standardstandard exerc7  T5w ( s8. 370 of some I) mre ftionsan evei12 tion0.331231  Tw (Bordenkircher) TAADC25 37.5 370w (1 TwfBT01.5 249.75  TD400w (1 8.5 0  TD1e of someC -1t,is ndictum25  TD 328Tw (itself) Tj45 0 lef1.71433Tc 11.95 -e  Tc ropro in "tionposs5bilnt iityapon9.7custis nwhie ftio5  TD 30Tc 0  Tw (cons918(ection5019-e  Tcallegtifjus7.5itydiursemin the) 7.5TjoutrageTD "he Equa5  TD mnexcel proconscious) Tj67.1.0909D -1.7143ght lie.  5) TTw ( the491.  Becectictiohiionremo delis not in) Tj-67.5 -13.5  Tresembliioovernment) Tj.5 28 Tc 5.232gregTw ( c 0  Tw (g143  Tw ( mifju(cons918f6.5 wen Clause.) Tj-75 -13.5  Tne918tionpon,ueempt fpo7, standa21271.-24Tj4.5 -(-17-stifiab1271.6334.5 -(to3  Tc (We) Tj15 tio5  TD438082Tc 5.23bea fediTw 918(yme I)Attorney Gom this1433cancelional voTw (it-11.-27eTD "he Equa5  TD mnremoval.  overnment) TjTD 0  Tw (Se147 68172 248.25 22.5 0.75169248682.1.5 249 8TTw (C. § 1229b(a)(3 (standa-2e,) T27eTD "(Tityapon(sel) Tj22j45 0 lothis0  Teiionis,ueet fwhe f6pc 11.eeraal rdenkir- re f-27eTD "h45 0  TetTe(conscious) Tj67s5 -14the  Tc 08 Tc 5.23rciseresidu( a federal constir3ght,s gesumunjlis not in) T27eTD "he Equa5  TD mn  Talleioovernious) Tj67.1.0909D -1.71( exempe Dueehe cessrotectiomeo haveempe INS we3gh iityapon9 in) T27eTD "h TD mn quraa  Tw (Hdard) Tj- Tc 1.48n50pt fappesti—e433 so lo019-tr  Tptiononphrerateitomeo0.3312  Tc27eTD "h TD mnhaveempe INS per143m ") 7.5Tj18ard) Tj-0.6429D -1.71a Tpn5019-e e con" in f6pc sed") 1a Tw (it-18 Tc27eTD "h TD mn(unmodTw Tw (s"7.5Tj10s) Tj67sEqua5-0.4w ( exerc7.5Tj13us) Tj67s5 Equa5  TD mnCarranzaTw (Hdard) Tj-9.75  TD0.II  Tw (Se191 Tw5c 0BT748.25 37.5 0.75 r2r) T520.4.5 249.75D0.75  TD(,) Tj7-9.975  TD0.1  TF. Supp. 2d the63.  Tit textvoTw (it-]he271.-27eTD "h TD mntityapon(sel) Tj22-0.409 Tc 1.48Cfederal con doeection fef6p83  Twir3ght,s1 35mpe ionpolawstifiable) T27eTD "he 68 TD 0.75 0io5  1.4doeectionsuppononD 00.59-tence.  Titheleaveslothistityapon0 T27eTD "he Equa5  TD mn.95 -e  Tc yapon8sel) Tj22.5 03j45 0 loiptrelleiop83  Twctiveralin enf5itloipwhole iliohstifia82n) T27eTD "h TD mn—75  TD(,) Tj7.5375  Tc 6.7432Tc 5.23bitldoeiop8o would flelectt5  TD(itloctt5 from twen Clable) T27eTD "h8tted).3.660  TD -1is general p agtTet ju5 0ionsteviewxtvoTw (249.75  TD0  Tc 0.3 320BT7427eTD "he Equa5  TD any1  Tw (Bo95) Tj3848172 248.25 22.5 0.416her) 8520.4.5 3-9.75  TDaspe1a Tpnop83ityapon4Tj-5) T27eTD "h TD is gecuAtti twen Cus) Tj67.las9.75  TDon was nol ps (stan1Tj1er) 24Tj4.5/F1 720.4.f(249.75 75  TD5 Tw (ible) 24Tj4.5/F1  0  Tf 240.4w ( exerc7.5T613us) Tj67s5 Equa5  TD TD 0  Tw (305) Tj3tte172 248.25 22.5 0.326her) 5820.4.5 249.75  TD0  Tc 0.3 jETs) Tj67s5 Equa5  TD WaytD 0  Tw (33ible3tte234 248.25 37.5 0.3See 5820.4.5 27.5375  TD0.75  Tw 1.10s) Tj67sE TDUni0   Tw (itself) Tas9.75  TDS7 c 0  Tw (Ha4er) T3tte9jETs8.25 37.5 0. 30



6Purely legal questions are suitable for habeas review
because answering them does not necessitate second-guessing "the
agency's factual findings or the Attorney General's exercise of
her discretion."  Henderson v. INS, 157 F.3d 106, 120 n.10 (2d
Cir. 1998) (citing Goncalves, 144 F.3d at 125).

7This holding does not in any way implicate the Suspension
Clause.  See Delaney v. Matesanz, 264 F.3d 7, 13 (1st Cir. 2001)
("The Suspension Clause applies
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a right to demand the exercise of this discretion in the first

place, it follows inexorably thaeiacannot challenge ( s non19-) Tj47.5 -27  TD 0  Twe exercisby meansse oan applicaretiofor habeas review.(a) Tj2.5 -27  T(T th(a) T3045 0  T-1 0.3333  Tw endsin thmatter.  Unlikein thalieion i(a) T27945 0  TD33  TwSt.(a) T227.5 0  T-1 533  Tw Cyr(a) TETTj3 6 -251TD 9.7rtheBT504 6 840.5  TD3  Tw,(a) Tj7.5 0  T-1 533  Tw 1219-) Tj439-7.5 -27  TD 0  TwS.(a) T145 0  TD 033  Tw Ct. tha2275,in thpcreretier pleaded guiltyht tan aggravated9-
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on the ground that the INS refused to exercise discretion in

instituting deportation proceedings.  On this basis, we reverse

the judgment below and remand the matter to the district court

with instructions to dismiss the petitioner's habeas application

for want of subject matter jurisdiction.

Reversed.


