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2 On appeal, the respondent argues that the Imm gration Judge erred
in failing to rule on his nmotion to change venue. However, the

record reflects that the Immgrati on Judge denied the respondent’s
notion on August 11, 1998.
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wi t hhol ding of renmoval under section 241(b)(3)(B) of the Act,
8 US.C. 8§ 1231(b)(3)(B) (Supp. 1V 1998), because he was convicted
of aggravated felonies for which he was sentenced to an aggregate
termof inprisonment of at |east 5 years.

At his renoval hearing, the Service presented evidence that the
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respondent’s sentence for his burglary conviction on May 20, 1993.3

Subsequent to the Immigration Judge' s decision, we determned in

3 In addition, the Inmgration Judge did not consider the
respondent’s two convictions for unlawful driving or taking of a
vehicle, because he found that they were not aggravated felonies.
We disagree with this finding, as discussed bel ow
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We have not previously addressed in a precedent decision what
constitutes a “theft offense” for purposes of section 101(a)(43)(Q
of the Act. However, this question does not cone to us on a clean
sl ate.

First, we generally apply a federal standard in deterni ni ng whet her
a state offense fits within the aggravated felony definition. See
Mat t er of Rodri guez- Rodriguez, InterimDecision 3411 (BIA1999). In
addition, the term“theft offense” in section 101(a)(43)(G of the
Act should be given a “uniformdefinition i ndependent of the | abels
enpl oyed by the various States’ crimnal codes.” Taylor v. United
States, 495 U. S. 575, 592 (1990) (discussing the term®“burglary” in
18 U.S. C. § 924(e)).
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the Dyer Act is violated “by ‘sonmething | ess than permanency and
sonmething less than a deprival of the totality of ownership.’”

Kimball v. United States,
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7 By contrast, at |east one state has specifically held that a
t enporary
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V. CALI FORNI A VEHI CLE CODE SECTI ON 10851 AS A “THEFT OFFENSE’

The respondent was convicted on August 31, 1995, of unlawful
driving or taking of a vehicle in violation of section 10851 of the
California Vehicle Code, and he was sentenced to 5 years’
i mprisonment.® The crimnal Information for this offense alleged
the foll ow ng:

On and between February 2, 1995 and February 8, 1995, in
the County of Los Angeles, the crime of UNLAWFUL DRI VI NG OR
TAKI NG OF A VEHI CLE, in violation of VEH CLE CODE SECTI ON

9 Although the respondent was al so convicted on January 23, 1996,
of the sane offense and was sentenced to 2 years’ inprisonnent, for
purposes of clarity we will focus on the 1995 conviction and its
acconpanyi ng 5-year sentence.
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common-law larceny.” United States v. Turley, supra, at 417. W
bel i eve that such deprivation of ownership interests, sufficient to
bring conduct within the scope of the Dyer Act, is likew se

sufficient
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2(...continued)
turpi tudi nous elenent of intent to permanently deprive the owner of
his or her property.
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the break-in and attenpted taking of a | ocked autonobile. The court
di sagr eed.

If, as defendant suggests, intent to permanently deprive

the owner of property cannot be inferred from the
circ
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13 While we respect the dissent’s articulation of its position to
the contrary, we believe that the analysis set forth herein speaks
for
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1 | agree with the majority that the Inmm gration Judge erred, under
Matter of Al dabesheh, Interim Decision 3410 (BIA 1999), by adding
toget her concurrent sentences to find an aggregate sentence of over
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with ilntnt to do so opemantntly. A glorified3
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i ncluded “theft” in the aggravated felony definition. Furthernore,
that overall definition directs that the term“applies to an offense
described in this paragraph whether in violation of Federal or State
law.” Section 101(a)(43) of the Act. Here, Congress used a generic
common-law crime, or, at l|east, a popular nanme for a conmon-|aw
crinme, that is frequently prosecuted by the states. This suggests
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transport of stolen vehicles in interstate comerce. The mpjority
m nim zes the i nportance of state statutes and the Mbdel Penal Code
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recovery by the owner unlikely.” Mbdel Penal Code § 223.9, cnt. 4,
at 276. In the latter situation, the offense is treated as a theft
of fense under Article 223, with graver sanctions available. 1d. In
descri bing the offense of tenporary di spossession of a vehicle, the
Model Pegal s@onde T.d24s, 224 afidkdldvest edin Cflf6 eBalds bI @Y &) sTj 0-180 TD -1.5 Tw (
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takings ilo;inaki theft offenses.
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2 Wile it may be permissible in the context of a crimnal trial
for ajury or trier of fact to draw an inference fromthe underlying
facts that the taking was permanent, we do not retry the crimnal
case in assessing whether an aggravated felony has been conmtted
for purposes of determning removability. 1In a related context, in
concl udi ng that an alien was not deportable ingafirearns viorelisiin






