To: Regional Directors, Service Center Directors, District Directors & Officers-in-Charge
Re: Requests for Evidence (RFE)
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Evidence of Clear Ineligibility

8 CFR 103.2(b)(8) provides that an application or petition may be denied if there is clear
evidence of ineligibility, notwithstanding the lack of initial evidence. Clear ineligibility exists
when an applicant or petitioner does not meet a basic statutory or regulatory requirement.
Failure to meet a basic statutory or regulatory requirement includes circumstances where
the applicant or petitioner fails to establish that they are eligible to file for the requested
benefit. Examples include:
0
0
0

An applicant seeking to file for naturalization who is under the age of 18 (INA
§ 334(b))
A petitioner seeking to file a Form 1-130 who is not a qualifying relative (INA
204)
A petitioning company seeking to file an L-l petition which has no
relationship to a foreign company abroad (INA 101(a)(15)(L)).

Failure to meet a basic statutory or regulatory requirement also includes circumstances
where the applicant or petitioner clearly fails to meet a substantive requirement needed to
establish eligibility for the benefit. Examples include:
0 An H-1B petition filed on behalf of a beneficiary whose education documents
clearly establish that the beneficiary does not have the required degree or
equivalency to qualify for H-lB status (INA 101(a)(15)(H)(i)(b));
0 An E-l treaty trader or E-2 treaty investor petition filed on behalf of a
beneficiary who is not a national of a country with a qualifying treaty with the
United States.
0 An employer seeking to file an H-2B petition on behalf of an H-2B alien who
has exceeded the three-year maximum period of stay.
In all such instances, the petition or application may be denied, without issuance of an
RFE, based on evidence of clear ineligibility.
(2)

Record is Complete

An applicant or petitioner must establish eligibility for the requested benefit. 8 CFR
103.2(b)(1). If the record is complete with respect to all of the required initial evidence as
specified in the regulations and on the application or petition and accompanying instructions,
the CIS adjudicator is not required to issue an RFE to obtain further documentation to
support a decision based on that record. Upon review of the record, if the CIS adjudicator
determines that the applicant or petitioner has not met his or her burden to establish
eligibility for the benefit, the case may be denied. For example:
0

An 1-140 petitioner is required to file initial evidence establishing its ability to
pay the beneficiary the proffered wage. 8 CFR 204.5. The required initial

