


Cite as 24 I&N Dec. 687 (A.G. 2008) Interim Decision #3631

688

OPINION

The issue in this case is whether respondent’s conviction under a Texas
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whether there is a “realistic probability, not a theoretical possibility,” that the
State or Federal criminal statute pursuant to which the alien was convicted
would be applied to reach conduct that does not involve moral turpitude.  Cf.
Gonzales v. Duenas-Alvarez, 549 U.S. 183, 193 (2007).

Second, where this categorical analysis does not resolve the moral turpitude
inquiry in a particular case, an adj
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and adjustment of status.  An alien who resides in one circuit might be
eligible for adjustment of status even though he committed the same crime as
an alien who lives in a different circuit and is ineligible for such relief.  Such
significant determinations should not be “tied to the mere happenstance of
where [an alien’s] case[] arise[s] geographically.”  Matter of Cerna, supra, at
408; see also Ferreira v. Ashcroft, 382 F.3d 1045, 1050 (9th Cir. 2004)
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the Attorney General with respect to all questions of law shall be controlling”);
8 C.F.R. § 1003.1(d)(1) (2008) (“[T]he Board, through precedent decisions,
shall provide clear and uniform guidance to [the Department of Homeland
Security], the immigration judges, and the general public on the proper
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asks whether moral turpitude necessarily inheres in all cases that have a
realistic probability of being prosecuted.

As also noted, the “minimum conduct” and “common case” approaches,
especially when combined with evidentiary limitations, can result in under- or
over-inclusive application of the Act’s moral turpitude provisions.  The
“realistic probability” method mitigates these problems by taking a more
ref.00il Tcb i Act’s Act’si mgr appliinquirieovisSTw
[fve esp, it focu all core
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Duenas-Alvarez, 549 U.S. at 193.  The Court concluded that the alien had
failed to show anything “special” about the California statute that would
support its application outside the general scope of the relevant Federal crime,
and thus found him removable.  Id.

Duenas-Alvarez was not a moral turpitude case, and in any event its
approach to categorical inquiries would not bind the Department here because
moral turpitude determinations turn on the Department’s application of
ambiguous statutory text.  See Brand X, 545 U.S. at 982.  That said, the
Duenas-Alvarez Court’s adoption of the “realistic probability” approach is
grounded in the realization that immigration penalties ought to be based on
criminal laws as they are actually applied.  .
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2  If an immigration judge determines, based on application of the realistic probability
approach, that a prior conviction is categorically a crime involving moral turpitude, there is
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loss provision, to “consider any evidence, otherwise admissible in removal
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III .

Applying the foregoing framework to the facts of this case, I vacate the
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5  The foregoing general definition of a crime involving moral turpitude—namely, that a
crime involving moral turpitude involves br6Tw
[prehensible conduct and some form of
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provide for a mistake-of-age defense.  It is therefore possible to imagine, as the
Board did, a case in which a defendant could be convicted even though his
conduct did not involve moral turpitude.  See, e.g., Nicanor-Romero, 523 F.3d
at 1001 (holding that certain acts of “sexual predation” of a minor criminalized
by a California statute did not involve moral turpitude under the Act because
the acts in question involved “sexual interest that would be natural and normal
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analysis was prohibited, id. at 4.  Because the Board declined to consider


