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Should We Look For A Union Label?
By Christopher Wendt
Here’s something nobody on either side of the
immigration debate will admit: I don’t really
know how the current flow of undocumented
workers affects US workers.
Those who argue for legalization programs or
reforms which would allow greater flows of
workers into the US claim that these workers
are currently only filling jobs that no US
worker would take anyway. Those who argue
for greater enforcement and closing the
borders claim that the reason US workers
don’t make themselves available for such jobs

is that illegal aliens and exploitative employers
have driven down wages and working
conditions to intolerable levels.
I don’t
completely believe either side.
It makes no sense to me that employers would
go through all of the expense of the
immigration process, or the legal risks
associated with hiring undocumented workers,
if a ready supply of legal workers could fill
their needs.
It makes no more sense to argue that the
existing, well-developed system by which
undocumented workers enter the US and
remain, competing for jobs, does not exert
downward pressure on wages. Due to the very
nature of black markets however, no one can
get accurate information needed to create a
persuasive picture of the undocumented
economy.
We are left then with anecdote and
speculation, mostly influenced by the political
agenda of the sources. I’ll admit to two more
heresies: There are unscrupulous employers
who abuse the current system to the detriment
of US workers. There are also businesses and
industries which couldn’t survive without
access to imported labor.
Sadly, the current immigration system is
comically incapable of telling the difference.
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It relies on measurements (guesses, really) and
quotas. We try to regulate our labor market
much the same as the central planners of the
USSR attempted to regulate that country’s
economy. We rely on speculations regarding
demand to set artificial targets for supply, and
make it illegal to trade freely outside the
government system, making “enemies of the
people” of those who try to buy or sell labor
without the proper paperwork.
So what is to be done? Instead of continuing
the central planning model, what if we could
find a mechanism to make determinations of
the level of immigration without artificial
targets for supply and demand? What if that
mechanism didn’t require that anybody really
know in advance how many workers would be
needed or have an accurate picture in advance
of their effect on the labor market?
What if, by the same mechanism, we could
make sure that only employers who were
paying a fair wage and providing agreed-upon
working conditions, and who really couldn’t
find qualified US workers, could have access
to immigrant labor? What if, by the same
mechanism, we could provide training to US
workers in needed fields?
Further, what if this mechanism could also
serve as a watchdog, locating and reporting
employers who hire unauthorized workers?
What if this mechanism could do all of the
above at almost no cost to the US
government?
Warning – some of you are going to hate this
idea as it is primarily based on market
economics and meeting the needs of US
employers, not human rights concerns. Others
of you will hate this idea as it will virtually
guarantee a continuing orderly flow of
necessary immigrant labor. Still others are
really going to hate this idea, as it relies on a
social institution some of you have been doing
your best to eliminate: the labor union.

Consider a system based on the current J-1
exchange visitor model. Currently, many
private organizations have the power to issue
form DS-2019. (This form allows foreign
citizens to apply for a J-1 visa at a US
consulate abroad).
Issuing organizations include nonprofit
organizations such as AIPT, ECFMG and even
AILF, who provide exchange visitors for
training programs to private institutions
without programs of their own. The form
certifies that the individual has been reviewed,
as has the potential employer, and that the
program officer certifies that both meet the
standards of the J-1 program. This process
allows the individual to bypass the lengthy
USCIS petition process and go straight to the
Department of State for a visa. Programs who
abuse the process can be disqualified by the
DOS.
Labor unions could issue a similar document - let’s call it “Labor 2019” -- to any worker, to
work at any employer. Employers who need
workers on the assembly line or farm could go
to the union and access a ready source of
labor. Unions would have the opportunity to
provide the job to a US worker member, or if
none were available, issue a Labor 2019 to a
worker waiting abroad.
Unions could refuse to provide a worker if
wages or working conditions were sub-par.
Wages and working conditions, in turn, could
be negotiated between the unions and the
employers under the well-developed US labor
laws, and voted on by the members of the
unions. Unions could charge employers for the
service of providing foreign employees, and
use funds gained to retrain current members
displaced from other industries.
If a union failed in its obligations to protect
US workers by providing jobs to them first,
the membership could vote the leaders out.
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Unions who were unresponsive to employers’
needs would be vulnerable to competition
from other unions. Employers who couldn’t
stomach having a union shop would be free to
use the existing immigration system, or forego
temporary immigrant labor. However, they
would be forced to provide wages and
working conditions sufficient to attract US
workers.
To protect their own interests, unions would
keep a close watch on employers exploiting
undocumented workers and would be eager to
assist by reporting abuses to relevant
government agencies. Unions who abused the
system could have the privilege of issuing the
Labor 2019 taken away, as well as being
subject to other civil and criminal remedies.
In addition, this mechanism could help protect
temporary workers and their families from
exploitation by others, not just by employers.
Unions could provide information and assist
members through the immigration process,
either by employing in-house counsel or
helping members find competent outside
representation, reducing workers’ vulnerability
to “notarios.”
It would be vital to pair this temporary
immigration process to a green card program,
perhaps by allowing unions to sponsor
members for legal permanent residence after a
certain number of qualifying quarters of
employment.
This essay puts forward an idea which is
admittedly far from perfect. It is beyond my
abilities and experience to think through every
aspect of the proposal. There are surely
drawbacks I have missed, but I hope there are
also benefits I haven’t seen. My goal is to
spark debate so that radically different ways of
governing immigration will at least be
considered.
So much of the current immigration reform

debate fails to question the failed premise
upon which our current policy is based: that
an essentially economic phenomenon,
employment-based immigration, can be
effectively controlled by a political process.
Let’s have the courage to admit to ourselves
what the USSR acknowledged over a decade
ago: central planning is doomed to failure.
Let’s find a way to give existing, powerful,
self-interested actors (such as employers and
labor unions) the authority to act. They can
turn the current black market into a real
market with transparency, accountability, and
flexibility.
Opinions expressed are personal and do not
represent the views of Mayo Clinic in any way.
About the Author
Christopher Wendt practices immigration
law as in-house counsel to Mayo Clinic.
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