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Letter of Introduction

The Catholic Legal Immgration Network, Inc. (CLINIC) takes pride
inreleasing its fifth report — titled Chaos on the U S.-Mexico
Border: A Report on Mgrant Crossing Deaths, Inmgrant Famlies
and Subsi stence-Level Laborers — on “at risk” immgrants in the
United States. This series of reports conbines case studies with
| egal analysis and research from di sparate disciplines, in an
attenpt to put a human face on U.S. imm gration and | abor | aws
and policies. Prior CLINIC “at risk” reports highlighted the
problens of immgrant famlies, |owwage |aborers, detainees, and
woul d-be citizens.

CLINI C researched and wote nost of this report prior to the
terrorist attacks of Septenber 11, 2001. Since then, the press
coverage of U S. inmmgration policies has focused on the sparsely
guarded U. S. - Canada border, on the screening of visa applicants,
on tracking those who receive non-immgrant (tenporary) visas,
and on various intelligence issues. Although the report does not
directly cover these issues, it is tinmely for two main reasons.
First, the report identifies severe problens — mgrant crossing
deat hs, human and civil rights abuses, the division of famlies,
and the exploitation of | owwage workers — that nust ultimtely
be addressed. The mi grants discussed in this report have nothing
to do with international terrorismand it would be unfortunate,
to say the least, if our nation’s manifest security concerns were
to delay indefinitely consideration of their plight.

Second, the terrorist attacks have understandably created
pressure for increased inmmgration enforcenent efforts. The
challenge will be to safeguard the rights of immgrants and to
integrate themnore fully into our nation's life, while
attenpting to eradicate terrorismat honme and abroad. This
challenge will play out directly on the U S.-Mxico border. To
devel op effective and humane inmm gration policies will require an
accurate assessnent of the challenges, problens, and |imts of
current policies. The report provides such an assessnent,
detailing in stark human ternms the nmulti-faceted inpact of our
nation’s border enforcenment, immgration and | abor |aws and
policies on mgrants and border residents.

Donal d Kerwin, CLINIC s Executive Director, wote and researched
the report. Mlly MKenna, a CLIN C paral egal, devel oped case
studies and did significant research. Jason Monaghan, a CLIN C
intern, also contributed inportant research. Charles \Weeler, a
CLINIC senior attorney, offered val uable comments and edited the
report.

CLINIC wi shes to thank the foll owi ng advocates, service



provi ders, and governnment officials for their time, expertise,
and gui dance: Qui sa Davis of Di ocesan M grant and Refugee
Services of El Paso, Texas; Ruben Garcia and David Chiles of
Annunci ation House in El Paso and Casa Vives in C udad Juarez;

Sr. Maureen Jerkowski, SSSF of the D ocese of El Paso; Ray Tolles
of the Qpportunity Center shelter for the honeless in El Paso;

M chael Watt of Texas Rural Legal Aid, Inc. in El Paso; Carlos
Marentes of the Centro de Trabaj adores Agricolas Fronterizos in
El Paso; Guillerno G enn of the Association de Trabaj adores
Fronterizos in El Paso; Fr. M guel Esquievel of SCI La Tuna in
Ant hony, Texas; Martha Auchondo of Operation Famly Unity in E
Paso; Edgar Hol guin of Las Anmericas asylum project in El Paso;
Fernando Garcia of the Anerican Friends Service Commttee in E
Paso; Cindy Arnold of La Mujer Qbrera in El Paso; Rev. Robin
Hoover of Humane Borders in Tucson, Arizona; Cecile Lumar of
Citizens for Border Solutions in Bisbee, Arizona; René Franco and
Marcy Janes of Catholic Social Services of Tucson; Joanne Welter
of the Diocese of Tucson; José Matus and |sabel Garcia of

Der echos Humanos in Tucson; Warner and Wendy d enn of the Ml pa
Borderl ands Group in Douglas, Arizona; René Noriega of the U S.
Border Patrol’s Tucson Sector; Fr. Robert Carney of St. Luke’'s
Parish in Dougl as; Rev. John Fife of Southside Presbyterian
Church in Tucson; Emly Jenkins of TMC Heal thcare in Tucson;
Dani el Martinez of Catholic Social Services of Laredo, Texas;
Dani el Hernandez, Mexican Consul in Laredo; N nfa Ochoa- Krueger
of the Border Association for Refugees fromCentral Anmerica in
Edi nburg, Texas; Ed Krueger of the Maquil adora Support Committee
in Edinburg; David Ariznmendi and A ynis Lang of Proyecto Azteca
in San Juan, Texas; Father M chael Seifert of San Felipe de Jesus
parish in Brownsville, Texas; M guel Nogueras and Francis
Zanparin of the Federal Public Defender’s office in MAIen,
Texas; Donna Harvey of Texas Rural Legal Aid in Wslaco, Texas;
Ram ro Gonzal es of the Texas Departnent of Health in Harlingen,
Texas; Enriqueta Caballero and Eunice Garcia of the State of
Texas Colonia Initiatives programin Harlingen; Sr. Jovita Perez
of La Posada Providencia in San Benito, Texas; Telna Longoria and
Marco Garcia of Immgration Counseling Services of the Di ocese of
Brownsvi | | e.

CLINIC would also like to thank the foll ow ng bi shops in border

di oceses for their support and gui dance: Bishop Arnmando X. Ochoa
of the Diocese of El Paso; Bishop Raynundo J. Pefia of the D ocese
of Brownsville; Bishop James A. Tamayo of the D ocese of Laredo;
Bi shop Manuel D. Mdreno of the Di ocese of Tucson; Bishop Ricardo
Ramirez of the Diocese of Las Cruces; and Bi shop Robert Brom of
the Diocese of San Diego. Finally, it would Iike to thank three
of its national Catholic partner agencies — Mgration and Refugee
Services (MRS) of the United States Conference of Catholic



Bi shops (USCCB), the Catholic Canpaign for Hunman Devel opnent
(CCHD), and Catholic Relief Services (CRS) — for their support
and col | aboration on this project. It especially thanks Mark
Franken of MRS, Erica Dahl-Bredine and Mary DelLorey of CRS, and
Hector Rodriguez of CCHD. Finally, it thanks CRS for helping to
meet the report’s printing and production costs.

This report details the problens and chall enges facing mgrants
and newconers along the U S. -Mexico border. It does not seek to
inply that these problens are intractable. 1In fact, the persons
whose stories appear in these pages provide abundant cause for
hope that these problens need not be a permanent feature of the
border region. CLINC hopes that the report will do justice to
the mgrants and border residents whose stories it tells, and to
t he advocates who tirelessly serve them

Bi shop Thonmas G Wensk
Auxi | iary Bi shop of M am
Chairman of CLINIC s Board of Directors



Chaos on the U.S. -Mexico Border: A Report on M grant Crossing
Deat hs

| mm grant Families and Subsi stence-Level Laborers

“M. R” and “M. 1-,” brothers from Santana Pinos, a town in
Zacat ecas, Mexico, cane froma famly with eight children, all of
them farmwrkers. M. R, aged 24, hoped to find work in the
United States so that he could support his wfe, who was pregnant
with their first child. Four other young nen, all in their early
to md-twenties, acconpanied M. R- and M. |- on their journey.

The nmen paid a coyote to |l ead them across the U S.—Mexi co border
On the afternoon of May 11, 2000, the brothers and their friends
departed on foot with a group of approximately 20 people froma
Mexi can border town near Laredo, Texas. After walking for 11
hours, the group stopped and slept the night in the brush. They
conti nued wal king early the next norning. Around three p.m on
May 12'", M. R began to show signs of dehydration. Since the
m grants had exhausted their water supply, they gave M. R water
froma nearby pond. About 40 mnutes later, M. R began to
vomt. Desperate, the group gave M. R nore pond water to
drink, but he could not hold it down. At around 4 p.m, M. R
di ed.

The mgrants buried M. R and split into two groups. One group
continued to walk toward its final destination, while the other,
whi ch included M. 1-, searched for help. 1In the |ate norning of
the 13", M. |-'s group found a Border Patrol agent. The Border
Patrol, the Mexican Consulate and M. |- returned later to
retrieve M. R’'s body. After his death, M. R’'s w fe gave
birth to a baby girl. Ms. R struggles to support herself and
her daughter with her scant earnings from housekeepi ng worKk.

In md-June 2001, M. |- left Santana Pinos to brave the

U. S. —Mexi co border a second tinme. He prom sed to contact his
famly upon arriving in the United States, but for nonths they
received no word fromhim Recently, he wote them

“M. A" presented hinself to U S. officials at the border in El
Paso in April 2000. He had fled Irag two weeks earlier, flying
to Turkey and ultimately to Guatemala. Fromthere, a snuggler
transported himthrough Mexico to Ciudad Juarez. He wal ked
across the bridge to EIl Paso and asked for political asylum



M. A- had been forced to | eave coll ege in Baghdad to begin
training in a terrorist canp. The instruction he received in the
canp left M. A- with little doubt that he would be expected to
kill civilians. He |earned how to set houses on fire so that
their inhabitants could be machi ne-gunned as they ran outside,
how to shoot persons froma noving car, how to use expl osives,
and how to kill people with knives. Each night, he received
political indoctrination in Saddam Hussein’s Ba' ath party.
Utimately, M. A- learned that he would be sent to southern Iraq
to terrorize Iranian-supported Shiite Muslins. Because he did
not want to commt the atrocities he had been taught, one night
he fled the canp. He returned to Baghdad and quickly left from
there to northern lIraq, where the Ba' ath governnent does not

exerci se such tight control. H's famly paid the snmuggler’s fee
and he fled in March 2000. He knew that if he remained, he would
be kill ed. I n August 2000, an Imm gration Judge granted M. A-

political asylum He now works as a trucker in the El Paso area.

Ms. P-’s husband, the father of her three boys (ages el even,
nine and seven), perished in Hurricane Mtch. Six nonths |ater,
Ms. P- began to date the head of a drug trafficking ring. Ms.
P- lived at this man’s house in San Pedro Sula for four nonths,
before she left in disgust at his crimnal activities.

After noving out of his house, Ms. P- left to visit her parents
in Gual aco, Honduras. While returning froma doctor’s

appoi ntnent with her seven-year-old son, a carload of nen drove

up and abducted the boy. Ms. P-'s ex-boyfriend had ordered the
boy ki dnapped so that Ms. P- would not report himto the

authorities. In a panic, Ms. P- returned to San Pedro Sula in
search of her child. When she arrived at her ex-boyfriend s
home, the group ki dnapped her as well. For the first six days

of her confinenent, Ms. P- could hear her son crying in the next
room For the final three days, the kidnappers placed the two

t oget her, saying that they had done so because they planned to
kill both of them and describing in graphic detail how they would
di spose of their bodies. During this tinme, three of the gang
menbers repeatedly raped Ms. P-.

In early March, wth only one guard watching them Ms. P- and
her son junped fromthe w ndow of their second-story roomto the
street below. The boy broke his |leg upon |Ianding. A man picked
themup in his car and, recognizing their peril, drove themfor
three hours out of the city. The man tried to convince Ms. P-
to report the kidnapping, but she did not trust the authorities



and felt that if she stayed in San Pedro Sul a her forner

boyfriend would kill her. Instead, she fled to her parents’
hone. In md-March, she left the country, |eaving her children
in the care of her sister and other siblings. Since Ms. P-'s

departure, her sister’s house has been regularly staked out by
her fornmer boyfriend s gang.

Ms. P- hired a snuggler in Ccotepeque, Honduras. Mexi can
of ficials caught her group of 26 and deported themto Cuatenal a.
Ms. P- then hired a “coyote” in Cuatemnal a. After crossing into

Mexi co, she spent a nonth and a half in Tanpico, Tamauli pas,
living with a woman in a beauty shop. Utimtely, the coyote |ed
her group of 12 to Matanoros. Last June, she crossed the U S. -
Mexi co border. The group traveled for three nights and had
passed Sarita, Texas, when an Inmm gration and Naturalization
Service (INS) plane spotted them and Border Patrol agents tracked
them dowmn. The INS detained Ms. P- for several nonths at a
detention center in Texas. CLINNC nmet Ms. P- in a shelter for

m grants. She had sought political asylum and hoped that her
boys woul d eventually be able to join her in the United States.

| f she receives asylum she will work in Atlanta, caring for a
handi capped person. If returned to Honduras, she would |ikely
be kill ed.

In late May 2000, 19-year-old Yol anda Gonzal ez and her 10-nont h-
ol d daughter, Elizam, left their hone in the village of San
Pedro Chayuco, Oaxaca, Mexico. Yolanda wanted to join her
husband, Elizama’s father, Herm | o Hernandez Vel asco, in
Portland, Oregon.! Yolanda and Herm |l o had grown up in desperate
poverty, with her famly subsisting on five acres of |and and his
famly on two acres. Yolanda s nother and step-father had worked
as mgrant |aborers in Mxico.

Yol anda and Elizama set out with a group of ten mgrants from
Caxaca. The snuggler told themthat the journey would take only
six hours. Instead, for four days, the group wandered in the
desert. Yolanda drank little, saving for Elizama nost of her two
gal l ons of water. \When Yol anda could no | onger wal k, two nen
fromthe group stayed with her, and others went |ooking for help.
Yol anda di ed near Sells, Arizona, the fourth mgrant to die that
week. Despite the parallels with the case of Elian Gonzal ez,

Yol anda Gonzal ez’ s death received scant national attention.

El i zama, badly dehydrated and sun-burned, recovered. She was
taken to Nogal es, Sonora, where her grandnother ultimtely



retrieved her.

Persons mgrate to the United States for powerful reasons. They
cone, like M. R-, to escape poverty and to search for work that
will allowthemto provide for their famlies. Ohers, |ike M.
A-, flee political persecution or, like Ms. P-, donestic
violence. Still others, |ike Yol anda Gonzal ez, cone in an
attenpt to join famly. Many stay only tenporarily. By 1992,
for exanple, an estimated 1.1 mllion of the Mexican nationals
who had entered the United States in the preceding five years had
returned to live in Mexico.?2 Few decide to migrate for flinsy
reasons. They | eave because |ife has becone untenable, if not

i npossible, in their countries of origin. Better to die trying
to cross, they say, than to die slowy at hone.® |In recent
years, they have died in record nunbers trying to cross.

The United States faces a paradox that plays out nost
dramatically on the U S -Mexico border. On the one hand, nore
forei gn-born people - an estimated 30.5 mllion (nore than 11
percent of the total U S. population) — live in the United

St ates.* They play a crucial role in all of our nation’ s nmjor
institutions, fromschools, to the work-place, to famlies, and
to churches. Ten percent of U S. children, for exanple, live in
famlies containing at least one U S. citizen child and a non-
citizen parent.® Foreign-born children and the U S.-born
children of immgrants conprise 20 percent of all children in the
United States.® This seens fitting in a world characterized by
gl obalization, and in a nation that takes pride in its inm grant
heritage. At the sane tinme, U S. laws and policies toward

i mm grants have grown harsher in recent years.

Border communities often treat the national boundary line as a
fiction. Residents of the sister cities Nogal es, Sonora and
Nogal es, Arizona refer to their community as “Anmbos Nogal es,”

whi ch means both Nogal es. “Laredo was not placed at the border,”
say the citizens of Laredo, Texas and Nuevo Laredo, Chi huahua,
“the border was placed in Laredo.”” Famlies typically live on
both sides of the border. An estimated 5.5 mllion Mexican

nati onal s have border crossing cards, that allow themto visit
famly and to shop within 25 mles of the border (or 75 in
Arizona) for up to 72 hours.® Many work illegally in the United
States.® The severe social problens of the region also have an
i nternational dinmension. Legal service providers on the border,
for exanple, have represented asyl um seekers who have fled their
homes in Central America due to persecution by deported U S. gang
nmenbers. 1°



Economic integration also represents the norm?® Ei ght percent
of the economcally active population in Mexico' s border cities
commute to the United States to work; these workers earn a | arger
share of the total personal inconme in Mexican border cities
because of higher U S. wages.!? Thousands of Mexican workers
cross the border each day near Yumm, Arizona to work in U S
citrus fields and processing plants. U S. corporations rely on
hundreds of factories (maquiladoras), primarily in Mexico's
northern border cities, to assenble their products. The U S
retail stores, strung across the U S. side of the border, face
south and cater to Mexican nationals.'® The North Anerican Free
Trade Agreenent |nplenentation Act of 1993 (NAFTA)* has
facilitated the fl ow of goods, services, and capital between the
United States and Mexi co.

I ntegration also represents the normin energency services,?®
heal th care, !® and education.?!” Last year, the Southeast Arizona
Medi cal Center in Douglas provided enmergency treatnment to 450
peopl e who had been presented by the Mexican Red Cross at the
port-of-entry.!®

Border conmunities bear the brunt of the U S. border enforcenent
buil d-up and the INS s bl ockade strategy. The crisis of border
crossing deaths has resulted, in part, fromthis policy. The
official death toll, though startling, understates the |oss of
lives and fails to capture the chaos of a situation in which
mgrants risk their lives (to the elenments, to crimnals, to
accidents) every tinme they try to cross. The United States has
attenpted to extend its enforcenent reach, raising internationa
| aw concerns, through the interdiction of mgrants on the high
seas and through U. S -funded interception and repatriation
efforts in Mexico and Central Anerica.

The inter-connectedness of border conmunities explains why their
residents have suffered the full weight of the anti-famly
provisions of the Illegal Inmmgration Reformand | nmm grant
Responsi bility Act of 1996 (“the 1996 Inmigration Act”)!, the
Antiterrorismand Effective Death Penalty Act of 1996
(“AEDPA”")?2°, and the Personal Responsibility and Work Opportunity
Act of 1996 (“the 1996 Welfare Act”).? Simlarly, the

extension of our crimnal laws to fornmerly civil immgration
violations — the so-called “crimnalization” of U S. inmgration
| aws — has had di sastrous consequences for border residents and

for the crimnal justice systemin these communities.

The marginalization of | owwage immgrant |aborers in the
restructured U. S. econony starts at the border, where |abor
contractors and corporations recruit. The human cost of



subsi stence-1 evel wages can be seen in “colonias,” the

uni ncor porated communities where m grant and ot her | ow wage

| aborers make their permanent homes. The border, of course, also
has its own | ocal |abor problens, including those of seasonal
farmworkers and | ong-tine factory workers whose jobs have been

| ost due to the dislocations caused by NAFTA. As for the

m grants thensel ves, they pass through a gauntlet of corruption
in Mexico, suffer the predations of snugglers and bandits, and
survive sone of the nost deadly terrain in the United States,
only to be victimzed in the U S. workforce.

This report attenpts to put a human face on the U. S.-Mexico
border fromthe perspective of “at-risk” mgrants and border
resi dents. Section | begins with a discussion of the INS s
border enforcenent strategy and build-up in recent years. This
section describes the nmulti-faceted inpact of U S. enforcenent

policies on mgrants, their famlies, and border residents. It

al so di scusses the abuses suffered by mgrants in Mexico.

Section Il details the inpact on U.S. immgration | aws and
policies on border famlies. It also describes the inequities
and burdens created by the treatnent of immgration violations as
crimes. Section Il discusses the need for inmgrant |aborers in

the United States, their exploitation in many industries, the
living conditions of subsistence-|evel |aborers, and the foreign-
owned “maqui |l adoras” in Mexico. The report ends with
recommendati ons and a brief analysis of potential solutions.

[. | MM GRATI ON ENFORCENMENT
A The Border Enforcenent Strategy and G owh

The INS s border enforcenent strategy began in Septenber 1993
with an effort, at the tine tepidly supported at INS
headquarters, by Silvestre Reyes, head of the El Paso Border
Patrol sector. Reyes, now a Menber of Congress, decided to seal
the border at traditional illegal crossing points in El Paso by
concentrating agents and vehicles in an inpregnable line.?? As
the son of mgrant | aborers, Reyes made a convi nci hg spokesperson
for “Operation Bl ockade,” later renaned “Operation Hold the
Line.” In a presentation to CLINIC staff in Septenber 1994,
Reyes credited the bl ockade with reduci ng Border Patr ol
apprehensi ons, crine by border junpers, and the civil rights
abuses that occurred when agents chased mi grants through city

nei ghbor hoods. The strategy enjoyed the virtue of sinplicity and
a certain synbolic value. It proposed to control the border by
sinply stopping illegal entries. It seened, finally, to be doing
sonething to enforce our nation’s inmgration | ans.?



By 1994, the INS had adopted the El Paso strategy as its nodel

for border enforcenent, with “COperation Hold the Line” leading to
simlar blockades in Tucson in 1994 (“Operation Safeguard”), San
Diego in 1994 (“Qperation Gatekeeper”), MAIlen and Laredo in
1997 (“Operation Rio Gande”), and El Centro in 1998 (extending
“Qperation Gatekeeper”). Rather than describing these
initiatives as a series of discrete blockades, INS has touted its
“integrated” and “seanl ess” border policy.? It refers to its

I ntegrated Surveillance Intelligence Systens (I1SIS) as a “force
multiplier,” that allows it to nonitor renote sites from central
command centers.?® This system consists of poles, attached
caneras, and ground sensors in the desert. Wen sensors are
triggered, the caneras train on the surrounding site and
broadcast any activity to Border Patrol stations.?®

The I NS describes as the purpose of its strategy “prevention

t hrough deterrence”; that is, to convince mgrants of the
futility of attenpting to enter the United States illegally.?
The strategy “concentrates resources in phases to the areas of
greatest illegal activity,” with planned future concentrations
across the Sout hwest border.?® Through a “phased approach” and
“wel | -laid-out nulti-year operations,” the Border Patrol hopes
eventually to gain control of the border nationwide.?® 1In the
meantinme, it seeks to drive mgrants either to ports-of-entry or
to renpte areas where they can be nore easily detected and
appr ehended. %°

The “integrated” bl ockade strategy has four phases. Phases | and
Il consisted of the blockades in the Border Patrol’'s El Paso, San
Di ego, Tucson, Del Rio, Laredo, and MAllen sectors. The
strategy has been stalled in this second phase for several years.
Phase 11l wll expand the initiative to the remai ni ng Border
Patrol sectors along the Sout hwest border and, in Phase |V, the
Border Patrol will turn to the northern Border, Qulf Coast and
coastal waterways.3!

The new border enforcenent strategy has been acconpani ed by
steady increases in Border Patrol agents and other resources. In
an era of marginal increases in federal discretionary spending,

I NS enf orcenent grow h has been exceptional. Part of the
moment um for growh can be attributed to the 1996 | nm gration
Act, which required the Attorney Ceneral to increase the nunber
of Border Patrol agents by 1,000 each year, beginning in FY 1997
and ending in FY 2001.3%* However, the increase began well before
1996. Mnies obligated to the Border Patrol had increased from
$82 mllion in 1980 to $261 nmillion in 1990.% By 1995, the
Border Patrol’s annual budget had reached $441 million and by
2000 $1 billion.®* A total of $1.2 billion was appropriated in



2001. Border Patrol positions, nost of them agents, have nore
t han doubled in eight years, from4,948 in 1992 to 10,921 in
2000.3%  The I NS now enpl oys 60 percent of all federal |aw

enf orcement agents. 3¢

The growmth in agents and other resources in the Border Patrol’s
Sout hwest sectors has been particularly dramatic,® with 93
percent of agents now stationed on or near the U S. -Mexico
border, % while the far |onger border with Canada renmi ns poorly
guarded. Since Septenber 11'", sone agents in the Sout hwest have
been tenporarily re-assigned to the U. S -Canada border. 1In
addition, the anti-terrorismact signed into | aw on Cctober 26,
2001 — titled the “Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Cbstruct Terrorism
Act of 2001 (the USA PATRIOT ACT)” — has authorized a tripling
of Border Patrol personnel, Custons Service officials, and INS

i nspectors on the United States’ northern border.?*®

Apart from budgetary and staffing increases, 76 mles of fences
have been erected al ong the Sout hwest border, with 32 nore mles
pl anned. *® The INS has also installed 130 renote video
surveillance systens.* The Border Patrol’s April 2000, five-
year technology plan calls for anywhere from $450 mllion to $560
mllion, devoted primarily to the installation of 1,100 renote
video surveillance systens.* The Border Patrol’s “intrusion
detection” technol ogy consists of nobile observation posts,

ni ght - vi si on scopes, ground sensors, conputerized identification
systens, |icense-plate scanners, heat-detecting scopes, video
surveill ance caneras, reinforced fencing, mles of high-intensity
lighting, aircraft, helicopters, and a fleet of patrol vehicles.

This growth can be seen nost dramatically in targeted Border
Patrol sectors. As of May 2000, the Tucson sector, for exanple,
had 1, 356 pernmanent agents, 16 anti-snuggling unit agents, 9.1
mles of primary fencing (wwth two nore mles planned for

Dougl as), nmore than a mle of permanent |ighting on the border,
22 infrared scopes, 1,269 underground sensors, three "“skywatcher”
nmobi l e towers, 13 caneras, 1,254 vehicles, six helicopters, two
fixed wwng aircraft, six all-terrain vehicles, and four horse
units.* The enforcenent resources in this sector have since

i ncreased.

Border Patrol funding has not increased in a void, but as part of
a | arger expansion of INS enforcenent, renoval and detention
capacity. As discussed below, the INS has also stepped up its
efforts to push its enforcenent reach beyond the territorial
limts of the United States through mgrant interdiction and
repatriation initiatives. The |last several years have al so



W t nessed an expansion of |INS detention capacity. From 1994 to
2000, the average nunber of persons INS detained on any given

ni ght increased from5,532 to 18,518.4 1In |iaison neetings with
non- gover nnent al organi zations, INS officials claimto have
roughly 22,000 detention beds at their disposal, which represents
a 400 percent increase in just seven years. The Admnistration’s
2002 budget woul d increase detention and renoval funding by $88.8
mllion, giving the INS another 1,607 beds per night* and
allowi ng for the expansi on and enhancenents in detention
facilities in three border conmmunities: Port |sabel, El Paso and
El Centro.% COverall, of the $3.5 billion budgeted for the INS
in 2002 (not counting fees and other revenues), $2.7 billion
woul d go toward enforcenent and border affairs.?

In contrast, the Admi nistration has requested $45 nmillion in
additional funding in 2002 to reduce INS application backl ogs,*
whi ch consist of nearly four mllion applications.* Total
federal spending on the integration of the nore than 30 mllion
forei gn-born persons and their famlies has been at best m ni mal
and ad hoc. %°

The debate anong policymakers has been not whether to expand
border enforcenment, but by how nmuch to increase the agency’s
budget. Enforcement growh will certainly continue in the wake
of the Septenber 11'" terrorist attacks. |INS s FY 2002 budget of
$5.51 billion represents a 10 percent increase over FY 2001
funding levels, and would add 570 agents, bringing the total
nunber of agents to nore than double the FY 1993 level. % The
Bush Adm nistration has said it woul d seek another 570 agents in
FY 2003, neeting the goal of 5,000 new agents set by the 1996

| nmigration Act.® Prior to the attacks, the INS projected that
it would need an additional 3,200 to 5,500 agents on the

Sout hwest border alone — wth hundreds of mllions of dollars in
technol ogy, infrastructure and support — to inplenent its

nati onal strategy.?®3

B. Has the INS Enforcenent Strategy and Buil d-Up Deterred
Il egal |mmgration?

The nation’s border enforcenent strategy should be evaluated, in
part, on its own terns. Has it led to a decrease in illegal
immgration? The U S. General Accounting Ofice (GAO has

concl uded that this cannot be determ ned because INS has no
baseline data to evaluate the strategy’s success or failure, and
fails to track vital information, |ike the nunber of individuals
apprehended as opposed to the total nunber of apprehensions
(which includes nmultiple arrests of the sane person).% Accordi ng
to GAOQ, the “primary, discernable effect” of the strategy has



been to shift mgrant traffic.®

In the absence of other data, the Border Patrol uses apprehension
rates as a proxy for the success of its enforcenment efforts. |[INS
statistics always seemto cut in favor of its policies. Wen
apprehension rates rise, as in the early stages of border

bl ockades, INS clainmed that this neant its increased presence had
kept greater nunbers of undocumented mi grants from entering.

When apprehension rates fell, this was interpreted to nean that
fewer illegal mgrants were entering. O course, apprehension
statistics could be interpreted differently. |Increases could be
due to a nore substantial Border Patrol presence, or to increased
nunmbers of mgrants attenpting to cross, or to sone conbination
of both. In addition, these statistics reflect the subjectivity
of individual agents and the nethodol ogy of the Border Patrol.

At worst, they can represent sonething of a shell gane.*® If a
correl ati on can be drawn between apprehensi ons and deterrence,
however, it would seemto cast doubt on, rather than to

vi ndi cate, the current enforcenent strategy.

Apprehensi on rates have risen since 1994 and, though they went
down in 2001, they continue to exceed pre-1994 |evels. This
result has not been lost on INS officials, including fornmer high-
| evel Border Patrol officials.® |In FY 1992, the Border Patrol
apprehended on the Sout hwest border 1.14 mllion persons, in 1993
1.21 mllion, in 1994 979,101, in 1995 1.27 mllion, in 1996 1.5
mllion, and by 2000 1.64 million.?%8 In sectors to which

m grants have been diverted, apprehensions have risen
geonetrically since 1993. From 1994 to 2000, for exanple,
apprehensi ons increased roughly ten-fold in the Border Patrol’s
Cal exi co and Dougl as stations and nearly six-fold in Yuna.®®

In recent years, the INS has scal ed back its clainms of success.

It now avers that its enforcenent strategy has helped it gain
control over “the nost heavily trafficked portions of the

sout hwest border, "% and that once “the deterrent effect takes
hol d, the nunber of apprehensions declines as the operation gains
control over the area.”® |t does not claim- nor could it -

t hat apprehensi ons have decreased border-w de since 1994, nuch
less that it effectively controls the border.®?

Border Patrol apprehensions fell by roughly one-fourth in FY
2001, conpared to 2000.% According to INS Public Affairs

of ficials, Southwest border apprehensions fell from1.64 mllion
in FY 2000 to 1.23 million in FY 2001. Since the Septenber 11,
2001 terrorist attacks, they have further plumeted. |If reduced
apprehensions reflect fewer mgrant crossings, this nay be due to
nore or other factors than the INS enforcenent strategy.
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M grants may be taking nore treacherous routes, where the Border
Patrol cannot easily follow them Supporting this scenari o,
renote areas, |ike Naco, Arizona, have experienced an upsurge in
apprehensions in 2001.% Decreased mgrant traffic mght also be
due to the downturn in the U S. econony.®

Under the nost |ikely scenario, however, the |arge nunber of

Mexi can | aborers who used to return to Mexico may now find it too
risky to do so.% They do not want to risk possible apprehension
and the various bars to adm ssion that would be triggered if they
were caught trying to re-enter. As a result, they sinply forego
visits hone.® The | arge nunber of wonen and children crossing,
the high rate of wonmen anong those who die crossing, and the

i ncreasi ng abandonnment by nen of their wives and children in

Mexi co, support this scenario.® More rigorous border

enf orcenment since Septenber 11'" seems to have strengthened this
trend.® Rather than keeping out the undocunented, U S. border
enforcenent policies and inmgration | aws appear to be sealing
themin.

In certain places, like California’s Inperial Valley and the
Border Patrol’s Tucson sector, apprehensions decreased in FY
2001, but crossing deaths rose.”® This raises the possibility
that mgrants are risking their lives on crossing routes so

forbi dding that even the Border Patrol cannot reach them The
Border Patrol’s Tucson sector offers a case in point. In FY
2000, the Border Patrol recorded 491, 462 apprehensions in this
sector and 74 crossing deaths.’ |In 2001, apprehensions

decreased in the sector by roughly 25 percent, but the death tol
reached an historic high.’”2 Border Patrol rescues have al so
increased in the Tucson sector in 2001, with 255 persons saved by
m d-July, 176 of themin heat-related distress. Wthout enhanced
search and rescue efforts, fatality rates would be far higher.

The Border Patrol projects that mgrant flows wll next be
diverted to the Eagl e Pass, Texas area, because it has the

requi site roads, housing, and infrastructure to facilitate
transit.” However, if the Border Patrol’s strategy has proven
anything, it is that desperate mgrants will attenpt to cross any
terrain and endure any hardship to conme to the United States.’™

Anot her threshold question is whether the INS enforcenent policy,
even if fully inplemented, would work. As stated, the INS has
projected that it will need an additional 3,200 to 5,500 agents
on the Sout hwest border, with hundreds of mllions of dollars in
addi tional equipnent, infrastructure and support.” It strains
credulity to think that this would suffice. The U. S. -Mxico
border extends 2,000 mles over sonme of the country’'s nost
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forbidding terrain. According to INS, its Border Patrol sectors
cover respectively 7,000 square mles (San Diego), 23,000 square
mles (EIl Centro), 73,000 square mles (Yuma), 89,000 square
mles (Tucson), 125,500 square mles (El Paso), 59,541 square
mles (Del Rio), 17,000 square mles (MAllen) and 101, 439 square
mles (Laredo). This vast area offers a potentially endl ess
nunmber of crossing routes and hidi ng pl aces.

The volune of border traffic al so nakes a non-porous border
difficult to conceive. In FY 2000, INS inspected 534 mllion
persons at ports-of-entry, admtting 437 mllion persons at |and
ports-of-entry alone.” NMbre than 300 nillion persons cross

| egally from Mexi co each year.’” The denmands of integrated
econom es make it difficult to prevent undocunented crossings
even at |egal ports-of-entry.’” The interception of a biol ogical
or chem cal agent presents an even nore daunting challenge. 1In
1999, 16.4 mllion trucks and nore than five mllion 40-foot
containers entered the United States legally.” Border Patrol
agents sinply | augh when asked what ki nd of resources they would
need to seal the entire border or even targeted sectors. They
recogni ze that the kind of policy changes that would
significantly dimnish mgrant flows nust occur at a national and
i nternational |evel.

This is not to dispute the obvious need for a secure and orderly
border. Nor is it to deny that the current strategy has brought
di screte benefits. Certain types of crossing deaths have
decreased and the reduction in heavy flows of illegal entrants
has inproved the quality of life in sone bl ockaded communities.?

Several years later, however, the strategy has failed in its
primary purpose — to convince mgrants of the futility of trying
to enter the United States — and its prospects for success do not
appear good.

C. Crossi ng Deat hs

On the norning of May 24, 2001, the Border Patrol encountered
four mgrants wandering on the “Cam no del Diablo” (Devil’s Path)
east of Yumm, Arizona, in the Cabeza Prieta National Wldlife

Ref uge.® The four had broken away froma party of 26 as they
tried to cross the desert in 115 degree tenperatures. Over the
next 24 hours, search and rescue teans di scovered six clusters of
mgrants fromthis group, 14 of them dead or near death. Pilots
found 17 mgrants 30 to 40 mles north of the border and just as
far fromlnterstate 8. They had torn off their clothing, clawed
holes in the ground, ripped open cactuses, and resorted to
drinking their own urine. According to a treating physician, the
survivors | ooked |like mumm es, their skin shriveled, burnt dark

12



and covered in cactus spines. They suffered fromsevere
dehydration and ki dney danmage.

Most of the mgrants, including 12 of the 14 who died, cane from
Veracruz, Mexico. They net with a smaller group from Guerrero,
in Sonoyta, Sonora near the U. S. border. An estimated 1,500
mgrants arrive each day in Sonoyta. The snugglers told the
mgrants to pack lightly and to bring only one jug of water. I n
Cabeza Prieta, they were told that they had only a short wal k
remaining. In fact, 70 deadly mles stretched ahead of them

El even of the survivors have been given tenporary work permts,
which will allowthemto testify at the trial of the 20 year-old
smuggl er from Sonoyt a.

Raynmundo Barreda and his 15-year-old son fromthe nountain
village of EIl Equimte in Veracruz wanted to work in the United
States. Both died in the desert. So did Mario Castillo, a 25-
year-old father of two, a four-year-old son and five-year-old
daughter, fromthe village of Cuatro Caminos in Veracruz.% M.
Castillo, who earned 35 pesos a day (less than $4)8 working on
coffee and citrus plantions, hoped to find a job that would all ow
himto finish work on his cinder-block house.® He took out a
$1,200 loan to pay the snuggler for this trip, which his w dow
nmust pay.

The INS did not begin to record mgrant crossing deaths in a
systemati c manner until 1998. In FY 1998, it recorded 261 deat hs
on the Sout hwest border, followed by 236 in 1999, and 367 in
2000.8% The INS Ofice of Public Affairs has tentatively

reported 322 crossing deaths in FY 2001, a decrease from FY 2000,
but an unconsci onably hi gh nunber by any standard.® These
statistics do not include crossing deaths that occur in Mexico
or, according to Mexican officials, fatalities (including sonme by
vehi cl e accident) handl ed by local police in U S. border
comunities. The Mexican Foreign Mnistry, which counts m grant
deat hs that occur in both the United States and Mexico, recorded
325 fatalities in (cal endar year) 1998, 356 in 1999, 491 in
2000, 8" and, through Cctober, 343 in 2001.% Nobody disputes that
these official records understate the actual death toll. The
vast reaches of the Sout hwest deserts contain many bodies that

wi |l never be found. As one witer puts it:

“[Border Patrol] trackers face | ong odds and nany obstacl es

when trying to | ocate a m ssing person. Principal anong them
is the sheer scope of the killing ground that in southwestern
Arizona conprises a four thousand one hundred square mle no-
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man’s |land, and to the east enconpasses the daunting expanse
of New Mexico’ s and Texas’ Chi huahuan Desert, and to the west
i ncludes the grimreaches of California s Col orado and Mj ave
Deserts. Conpound the vastness of the Anerican desert

borderl ands, its austere rugged terrain, and its sparse

popul ation, with the fact that renmains are often covered by
sand, deconpose rapidly after sumrer nonsoons and w nter
rains, are torn apart by coyotes, eaten by buzzards, renain
hi dden fromview in arroyos or beneath pal overde, nmesquite
and ironwood trees, and, of late, stolen by ghoulish

coll ectors, and you have the characteristics of an Enpty
Quarter that has the ability to consune thousands of people
over time without |eaving any trace of them "8

The statistics also fail to capture the chaos of a region that
cannot be crossed without risk of death. 1In certain nonths,

m grants cannot physically carry enough water for the trip.
Beyond the deaths, the Border Patrol and border residents
regularly find mgrants near death. These stories tend to be the
staple of immgrant advocates. Father Robert Carney, the pastor
of St. Luke' s parish in Douglas, Arizona, provided refuge to a
13-year-old Guatemal an girl, who had been found in the hills,
afraid to nove, stung by cactus and insects. The girl had becone
separated from her group. |In another case, a young m grant
couple arrived at St. Luke's, after spending nost of the previous
ni ght searching in desperation for their one- and three-year-old
children. As the Border Patrol approached their group, the
parents ran in one direction and a fellow m grant picked up the
children and ran in the other. It took the couple six days to

| earn that the Border Patrol had picked up their children and

pl aced themin a honme in Nogal es.

Few woul d argue that this situation can continue. |INS officials
bl ame the crossing deaths on snuggl ers who deceive m grants about
crossi ng dangers and di stances and then abandon themto the

el ements.®® The treachery of snuggling rings cannot be denied.®!
At the sane tine, however, INS enforcenent policies have played a
significant role in the energence of snuggling syndi cates.

The INS faces a dilenma. It nust rethink its enforcenent
strategy, but it cannot renege on its duty to enforce the
nation’s immgration aws. A study out of the University of
Houst on on border crossing deaths from 1985 to 1998 highli ghted
the difficulties of creating a humane enforcenent policy.®? The
study used as its data source the U S. vital registration system
whi ch cat al ogues all deaths that occur in the United States.
Wthin this database, the researchers focused on the accidental
deat hs of foreign-born non-residents in U S. counties along the
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U S./Mexico border. It estimted undocunented flows by relying
on Border Patrol apprehension records, factoring in the expanded
Border Patrol presence. During the 14-year period, it identified
3,676 vital registration death records in 55 border counties.®
The researchers limted their review to deaths from heat, cold,
drowni ng, train accidents, auto-pedestrian accidents,

suf focati on, notor vehicle accidents, hom cides, unknown causes,
and ot her causes. *

The report pointed out that the bl ockades in El Paso and San
Diego led to a ten-fold increase in apprehensions in the Border
Patrol’s El Centro sector from 1994 to 1998, and to a rise in
apprehensions in the Tucson sector from 50,000 in 1990 to 400, 000
in 1998.% The Border Patrol’s MAllen, Laredo and Del Rio
sectors also arrested significantly nore mgrants.® The authors
concl uded that “these changes ... nmake the spatial restructuring
effects of targeted enforcenent clear.”® |In other words, the

bl ockade strategy redirected m grant flows.

Redirected flows, in turn, led to “unprecedented | evels” of
crossing deaths due to environnental causes.® Over the 14-year
period, 328 mgrants (nine percent) died from dehydrati on,
hypot herm a, and other environnental causes, with far higher
percentages in bl ockade years.®® |n 1998, for exanple, 84

m grants (28 percent) died fromenvironnmental causes.' The
aut hors al so found that deaths due to unknown causes dramatically
increased in relation to redirected fl ows and appear an
“extension of environmental deaths.”! The re-channelling of
mgrants fromurban to rural areas also led to nore drowning
deaths in the All-American Canal in Inperial County in eastern
California.® The researchers found it likely that many bodies
had not been discovered and saw no end in sight to deaths from
exposure and weat her-rel ated causes. 1%

At the sane tine, while the causes of crossing deaths changed,
the total nunber of deaths increased only slightly as the result
of the new enforcenment strategy.!® Drowning, for exanple, caused
25 percent of all deaths during the 14-year period, but the
researchers attributed drowning increases to redirected mgration
flows only at the All-Anerican Canal . Drowning rates renai ned
primarily a function of water flow, not mgration |levels. Deaths
due to auto-pedestrian accidents, particularly on Interstate 5 in
San Di ego County and on the Border H ghway (now Cesar Chavez

H ghway) in El Paso, decreased due to the bl ockades.% Overall,

an astoundi ng 648 hom ci des were comm tted agai nst mgrants
during the 14-year period, 41 of themattributed to | aw
enforcenment agents.!” Hom cides declined by nearly 70 percent
from 1991 to 1998, with significant decreases in the San Di ego
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ar ea.

The report concluded that a change or reversal in the bl ockade
strategy would not elimnate crossing deaths, but would lead to
deat hs based on earlier patterns. It recommended expandi ng | egal
m gration channels as the surest way to reduce deaths.

The University of Houston study quantified the increase in
environnental -rel ated crossing deaths due to the bl ockade
strategy, while providing a tinely rem nder that m grant crossing
deaths did not begin with “Operation Hold the Line.” |Indeed,
several tragedies in recent years have grim pre-bl ockade
precursors. On July 5 and 6, 1980, for exanple, 13 Sal vadorans
died in the O gan Pipe Cactus National Mnunent, the site of nmany
recent deaths.® On July 2, 1987, at Sierra Blanca, 18
undocunented i mm grants perished in a 120-degree railroad car.!°
Had I NS not discovered 40 migrants in the back of a trailer truck
with one vent at its Sarita, Texas checkpoint on April 1, 2001,
the sane fate nmay have befallen them?! The 14 migrants who
perished in May 2001 are the latest in a long |ine who have been
di ed along the “Cam no del Diablo” crossing route, named thus
during the California gold rush.

Since 1998, crossing deaths have occurred at a rate that far
exceeds the rate over the 14 years studied. |In June 2001, the
GAO reported that since 1998, 1,013 migrants had died crossing.!?
Recent Border Patrol estinmates have put the figure at 1,379.1%
According to the nore inclusive Mexican governnent statistics,
1,515 mgrants have died since 1998. This conpares to 3,676

m grant deaths in the United States over the 14 years studied.
By any neasure, the nunber of mgrant fatalities pre- and post-
bl ockade has been scandal ously high. Statistics sinply fail to
do justice to the human di nensions of this crisis. A few cases
fol | ow

e On August 5, 1997, 12 mgrants, including three wonen and a
small child, crawed for nine blocks in a stormdrain from
Agua Prieta, Sonora to Douglas, Arizona, until a wall of
water froma flash flood hit them?!® Seven peopl e drowned.
The survivors clung to a shaft for two hours.

e In March 1999, a van driven by a Border Patrol agent plunged
down a 300-foot ravine on the ay Muwuntain in San D ego
County, killing the agent and three nmigrants.® Prior to the
bl ockade, the Border Patrol did not patrol the Gay Muntain,
believing it too treacherous for mgrants to attenpt to
climb. It now catches roughly 3,000 mgrants each nonth on
the nountain. Gonzal o Cardefa, from Xal apa in Veracruz, who
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died in the accident, hoped to find a job in the United
States to support his nother, fiancee and four-year-old
daught er.

. In June 2000, a television canera captured three nmen junping
into the rain-swollen R o Gande at Brownsville in an attenpt
to avoid U S. immgration officials. As U S. and Mxican
officials | ooked on, the current dragged two of the nen to
t hei r deat hs. 17

e In July 2000, Margarita Al varado, a 32-year-old native of
Durango, Mexico, died in an attenpt to join her husband, who
worked as a cook in Dallas.!® A snuggler had |led Ms.

Al varado, her brother-in-law and another mgrant to a
desol ate area, where the help he prom sed never materiali zed.

e In June 2001, a husband, wfe and three children travel ed for
a week with a group headed to Phoeni x, before the wonman fell
ill.%® The famly flagged down the Border Patrol near Sells,
Arizona in the Tohono O odham reservation, but the nother
subsequently died at Tucson Medical Center.

e On July 14, 2001, a 25-year-old woman di ed on Tohono O odham
| and, abandoned by her group and conforted by only her 18-
year-ol d nephew. 2 On July 15, 2001, a 23-year-old pregnant
worman peri shed near Sells, Arizona.!?

Per haps the nobst tragic cases involve the mgrants who have never
been identified. O the estimted 491 m grants who died crossing
in 1999, 12 114 have not been identified.'?® Kenedy County, Texas,
| ocated 100 mles north of Mexico and 270 m | es south of Houston,
has spent roughly $100,000 in autopsy and burial expenses over
the last 11 years for mgrants who tried to skirt the Border
Patrol checkpoint on U S. 77 by wal ki ng through the desert.!?

Since 1995, Inperial County has buried unidentified mgrants in
Holtville, California.!? To reach the pauper’s graveyard where
the mgrants rest, one nust wal k through the Terrace Park
Cenetery, to a dirt field, separated by a row of hedges and
invisible fromthe road. The anonynous m grants have taken over
their section of the graveyard. They rest 40 to a row, with

bri cks engraved Jane or John Doe marking their graves. Sonebody
has laid small white crosses on each grave that read “No

A vi dado,” which neans not forgotten. The county has begun its
seventh row of plots.

D. Border Patrol Rescues
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In June 2001, a 62-year-old mgrant and his grandsons, ages 25,
11, 9 and 7, ran out of water on a desert nountain.? The
grandf at her sent the 25-year-old to seek help. After wal king
nmost of the day, the young man reached Wiy, Arizona. At 10 p.m
that night, the Border Patrol’s search and rescue agents began to
retrace the man’s steps. Helicopters could not |ocate the

grandf ather and children. By 7 a.m the next norning, the agents
t henmsel ves had run out of water. When they reached the area
where the mgrants had | ast been seen, the agents called out and
heard a reply. By this time, the mgrants had becone so
desperate that they had resorted to drinking their own urine.

I n anot her case, in May 2001, the Border Patrol converged on a

vehi cle that drove over the border in the Buenos Aires National

Wldlife Refuge in Arizona. The m grants abandoned the vehicle

and split up. Persons apprehended fromthe group reported that
two wonren, with a baby, had acconpanied them The Border Patr ol
tracked the wonmen and found them hiding under a tree, with the

seven-nonth old infant. The wonen did not know where they were
and had no idea howto reach their final destination. They did
not have water or even diapers for the infant.

The INS attenpts, often uneasily, to balance its enforcenent

m ssion with the humanitarian challenges raised in its daily
encounters with mgrants who risk death on their journeys. The
bl ockade strategy, which has shifted crossing patterns, has
brought this tension into sharp relief.’

The Border Patrol enjoys a long history of rescuing mgrants in
di stress, sonetinmes intentionally and other tinmes as part of its
enforcement duties.!®® |n recent years, it has regularly
announced t he expansion and strengthening of its humanitarian and
search and rescue efforts.?? |ts efforts have saved |ives, but
have not proven adequate to a crisis of this nagnitude.

The INS' s Border Safety Initiative, which has been formally in

pl ace since June 1998, has never been well-funded. The INS s
FY 2002 budget included $1.5 million (out of a total budget of
$5.5 billion) for its discrete safety program?® Nbre resources
for safety and rescue efforts, in the formof agent tinme and

equi pnent, cone fromthe |INS general operating budget.®  The
initiative educates woul d-be m grants on the dangers of crossing,
rescues mgrants, and identifies those who die.?® These
activities assune a certain (unacceptable) |evel of deaths.

Anong ot her steps, warning signs have been posted in Mexico and
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at dangerous crossing areas, like the All Anerican Canal. INS
has devel oped a broad and often graphic public educati on and
nmedi a canpai gn on the dangers of crossing.® This canpaign
extends into Mexico and conplenents simlar public education
efforts by Mexico.® Border Patrol vehicles have been equi pped
with extra water and nedical trauma bags. A toll-free hot-1line
has been established to report mgrants in distress. Recently,

t he Border Patrol announced that it would place 30-foot netal
pol es at select crossing sites that will allow mgrants to press
a button for hel p,*%and Mexico plans to put 20 energency aid
stations in Andrade and La Runorosa in Baja California, Mexico.*

The Border Patrol has al so expanded its search and rescue
efforts, including the work of its Border Search, Traunma and
Rescue (BORSTAR) teans.!*® BORSTAR agents have been trained on

| and navigation, first-aid and rescue techni ques. According the
INS officials, 46 agents in the Tucson sector, 52 in San D ego,
and 12 each in EIl Centro and Yumm, have undergone the 10-day
BORSTAR class. The INS has al so added aircraft and helicopters,
whi ch can assist in spotting and rescuing m grants. 3

The Mexi can governnent has agreed to increase its “Gupo Beta”

i mmgration squads on its northern and southern borders, although
this unit has been so ineffective and corrupt that 90 percent of
its agents may need to be replaced,* including 70 who face
crimnal charges or investigations and many nore who have been
charged with snuggling.* Gupo Beta officers originally were
tasked with breaking up snuggling rings and trying to di ssuade

m grants from crossing, ! but their m ssion has now been narrowed
to search and rescue. ! Mexican officials have al so decided to

bl ock mgrants trying to cross a hazardous 45-mle stretch of
desert between Tecate and Mexicali in Baja California Norte.

The |ine between rescues and apprehensions often blurs as, for
exanpl e, when the Border Patrol tracks mgrants through the
desert and apprehends (or rescues) those who m ght or m ght not
have been able to survive the trip. The search and rescue agents
come fromthe pool of enforcenent agents and, according to Border
Patrol officials, view enforcenent as their primary job. The
line also blurs when the Border Patrol prom ses not to stake out
wat er stations placed by humanitarians in the desert, but refuses

to agree to |l eave the stations al one,*or when equi pnent, |ike
seven planes in the Tucson sector used to identify mgrants in
di stress, also serve to deter illegal crossings.?!®

The Border Patrol’'s efforts to save |lives do not suffice. |In

fairness, however, it would be difficult to envision a |evel of
staffing and resources that would | ead to an adequate reduction
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in crossing deaths. Even Border Patrol agents cannot guess at
t he nunber of search and rescue agents it would take to cover so
vast an area of |and. Last year, the four-agent rescue teamin
El Centro was responsible for an area stretching over 1,000
square mles.' The terrain and scope of the crossing areas
explains why it took the Border Patrol nost of a day, once they
began to search, to locate the splintered group of 26 m grants,
14 of whomdied in the desert on May 24 and 25, 2001. In fact,
BORSTAR agents generally learn of mgrants in distress from
other mgrants. In many energencies, either no mgrants in a
group can reach help or, because of their status, they do not
want to expose thenselves to deportation. Even if search and
rescue teans are available in an area, they will not be able to
rescue all the mgrants who need them

Since 1998, nore than 1,500 mgrants have died trying to cross

t he Sout hwest border. This does not include bodies never found.
Over the sane period, the nunber of BORSTAR rescues has
increased. In FY 1999, the Border Patrol rescued 1,050 people in
199 incidents. |n 2000, it conducted 510 rescues of 2,464
people, with large increases in the Arizona desert.'# Border
Patrol agents admt that a solution to the deaths |Iies beyond
their often heroic efforts. |In fact, their work points to the
daunti ng scope of the problem

E. Fam lies of the Dead

Dani el Hernandez has worked for the Mexican Mnistry of Foreign
Affairs since May 1982. Since August 1999, he has served as

Mexi can Consul in Laredo, Texas, assisting Mexican nationals in
the United States. Anong his other responsibilities, M.

Her nandez must handl e the sad aftermath of border crossing deaths
of Mexi can national s.

After the Border Patrol finds a body, it contacts the | ocal
sheriff (if the body is found outside the city limts) or the
police (if the body is found within the city limts). This can
becone conplicated when, as happened recently, two bodies were
found within 100 yards, one inside and the other outside the city
limts. | f the dead person appears to be a Mexican national,
the local sheriff or police contact the Consulate. The Consul ate
first tries to determ ne whether the death resulted fromcri m nal
violence unrelated to a crossing. Since mgrants often get
attacked and killed by bandits, this can be difficult. However,
| ocal residents can identify nost non-m grant hom cide victins.
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Once the local police or sheriff calls the Consul ate, M.

Her nandez goes to | ook at the body and to search it for

bel ongi ngs. I n nost cases, he finds sonme form of personal
identification. However, the identification my not belong to
t he deceased mgrant. Last March, for exanple, M. Hernandez
found a Mexican voter registration card on a deconposed body
whose facial features could not be conpared to those of the
person on the card. The card had a Mexico Gty address. The
Consul ate contacted the mayor’'s office in Mexico City, who

di scovered that its owner had lost his card two nonths earlier.
The man stated that he did not have any relatives who had |eft
for the United States, and the body remains unidentified. On

ot her occasions, the bodies have letters with return addresses.
In these cases, the Consul ate sends | ocal officials to the
address to ask if a famly nmenber can cone identify the body.

For poor famlies, travel expenses to the United States can be
exor bi tant. After the famly identifies the body, the Consul ate
hel ps them nmake arrangenents for returning it to Mexico. For
financi al reasons, the Consul ate tries to convince nost famlies
to cremate the body. However, Laredo has no crematori uns.
Therefore, the bodies nust be sent to San Antonio. Conplicating
the financial situation, all of the funeral hones in Laredo now
charge $650 to transport a body to a funeral hone, secure a death
certificate and obtain a burial transfer permt in Mexico. |In
the past, only the nost expensive funeral hone, which the | ocal
sheriff invariably used, charged $650. Thi s cost does not

i nclude enbalmng. In Mexico, famlies incur additional expenses
for transporting the body and for the burial. In total, the
cost to a famly can easily reach $2,000. For nmany famlies,
this anpbunt equals their total annual incone.

M. Hernandez tries to assist famlies financially, but in recent
years he has exceeded his budget for this purpose. He also
contacts the mayor of the famly’'s honme-town to see if the town
can hel p defer these costs. Sonetines it can, but this often
requires |local fundraising, which cannot be done within the
necessary tinmefrane. As a result, the famlies often incur debt.

Mexi can and U.S. officials have had limted success in decreasing
crossing deaths from causes other than dehydration. Prior to
1997, many mgrants died in the Laredo region trying to junp from
railroad cars. As a result, governnment officials on both sides
began to guard the areas where the |argest nunber of death were
occurring. This resulted in a decrease in deaths in these areas.
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Simlarly, in 1998 and 1999, the Border Patrol and Mexican
officials started safety initiatives to reduce drowni ng.

However, the total nunber of m grant deaths remains high
Through m d-July 2001, the Mexican Consul had recorded 18
crossing deaths in 2001, 11 by dehydration, six by drowning, and
one fromhypotherma. To M. Hernandez, the problemlies with
U.S. enforcenent policies that push mgrants to nore renote and
dangerous crossing routes. He does not think that m gration has
decreased, but that mgrants are crossing nore to the east and
west of the city. They wal k | onger distances and zigzag through
harsh, sem -deserted land to avoid detection. This has led to
nore deaths by dehydration. Wile mgrant crossing deaths have
decreased in the Laredo area this year, the Mexican Consul in the
nore renote area around Eagl e Pass, Texas has recorded nore
deaths this year

In the past, frequent crossers mght use a “coyote” to assi st
with their first or second crossing. After that, they |earned
the routes thensel ves and no | onger needed traffickers. Due to
t he new enforcenent strategy, mgrants nust now hire snugglers
with the expertise and resources to find new routes. The new
smuggl ers do not care what happens to the mgrants, and
frequently abandon them In a case last summer, a trafficker
and his group left behind two brothers, one of whom had grown
weak with dehydration. The Border Patrol ultimately found the
two brothers, one dead, the other alive. The use of traffickers
has al so resulted in an increase in deaths by autonobile
accident. Traffickers watch for a change of officials at Border
Patrol check-points along state and | ocal roads. Wen this
occurs, they drive through at high speeds, which has caused
deadl y acci dents.

In M. Hernandez’'s experience, mgrants die in specific areas.
Deat hs by dehydration, for exanple, frequently occur on the
northern edge of Webb County, toward San Antoni o, where three
roads neet to create a triangle. Mgrants die in this triangle
as they try to nmake their way to one of the three roads to be

pi cked up. M. Hernandez does not always know how to respond to
a series of deaths in a specific area. If he were to ask the
Border Patrol to increase its presence in an area, this would
likely lead to nore security there, forcing mgrants to take even
| onger and nore difficult routes. As M. Hernandez sees it,
requests to the Border Patrol can ultimtely place mgrants at
greater risk

The conposition of mgrants has al so changed, as nore wonen and
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children attenpt to cross. Wnen often cross by foot, while
their babies cross at ports-of-entry with a trafficker posing as
a parent or relative. The traffickers claimthat the babies are
U S citizens, presenting the birth certificates of other
children. If they are detected, the Consulate nust attenpt to
reunite the baby and nother, who m ght already be in Austin or
Houston. A Catholic shelter in Nuevo Laredo cares for babies
until their nothers cone to retrieve them The Consul ate usually
| earns of the nother’s location fromthe snmugglers. M.

Her nandez once handl ed the case of a baby only a few days ol d.
He has al so seen an increase in the nunber of unacconpani ed
mnors attenpting to cross. The Mexican Consul takes these
children to Mexican Protective Services, which, through UN CEF
noves themto shelters.

Finally, the Consul ate works with poor people from southern

Mexi co, who have few friends in the unforgiving border region
Many m grants who have been caught and returned to Mexico a few
times have depleted their |ife savings and have no way to return
home or, in sone cases, no hone to which to return. In addition,
they may be distraught or ashanmed at the idea of returning. The
Mexi can governnment, in M. Hernandez's view, does not offer
sufficient support to these mgrants. |In Nuevo Laredo, a
Catholic priest provides shelter and sone assi stance. The mayor
al so assists wth the cost of bus fare hone. However, M.

Her nandez does not think that this should be solely the city’s
responsi bility.

Meanwhi | e, the deat hs conti nue. In 2000, Mexican officials in
Nuevo Laredo recorded 31 mgrant deaths in Mexico, and the

Mexi can Consul in Laredo recorded 55 crossing deaths in the
United States, bringing the total to 86 deaths. M. Hernandez
worries that as nore mgrant deaths occur, the response to them
w || becone nore standard and resigned. He wonders what the
reaction would be if the sane nunber of U S. citizens were dying
al ong the border.

G Crimnal Srmuggling Enterprises

Perhaps of all the perils faced by mgrants on their journey
north, the new type of snuggler represents the nost serious. In
the past, mgrants often knew and trusted the “coyotes” they
used. These guides tended to operate by thenselves or in snal
groups, and often traveled with mgrants fromtheir honetowns.

In recent years, snuggling has becone an organi zed and lucrative
crimnal enterprise. Many attribute this to the border
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bl ockade strategy that has nmade it inpossible for mgrants to
cross the border on their own or with traditional “coyotes.” The
new smuggl ers use cell phones, gl obal positioning devices, and
even ni ght goggl es. ! Wiile their fees vary, ®2smuggl ers now
charge significantly nmore than they did in the past. In Agua
Prieta, for exanple, they charge $700 to $1,000 to Mexican
nationals, and $5,000 to persons from other nations.® Wile
their clients are primarily Mexicans and Central Anericans,

m grant streans can be i mensely diverse.

The snmuggl ers exert nearly total control over the m grants during
their journeys. Coyotes often abandon mgrants if they cannot
keep pace with the rest of the group or if the Border Patrol
approaches. ™ They also |lie to mgrants about the |l ength and
dangers of trips.!® Beyond inperiling their clients, snugglers
may be responsible for a significant percentage of the hom cides
commtted against mgrants. From 1985-1998, the United States
recorded 648 hom ci des against mgrants on its side of the
border. Many mgrants have been robbed and abandoned by coyotes.
I n other cases, smugglers work in consort wth border bandits.?®

Drivers who pick up mgrants in the United States often force
themto abandon their possessions, |leading to | arge
concentrations of trash and debris at pick-up sites. Oten the
Border Patrol forces mgrants to do the sane. The drivers then
pack the mgrants into unsafe trucks and vans. |In one case, 61
m grants had been stuffed in a Ford cargo van that broke down on
Arizona 87, east of Casa Grande.' In another, the Border Patrol
apprehended 153 mgrants attenpting to board three vans in

Bi sbee, Arizona.'®® The purchase and sale of mgrants reflects
the extent to which they have becone commpdities in a crimnal
enterprise.

Once in the United States, smugglers often confine mgrants in
filthy, overcrowded “safe houses” until their fee or whatever
they can extort, has been paid.® They terrorize and abuse

m grants whose famlies delay paying the ransom?® Snuggl ers

al so ki dnap each other’s clients from safe houses or even while
they are in transit. |In one case, snugglers took a group of 41
at gunpoint.® In another case, snugglers killed a man trying to
reclaima group that had been ki dnapped by anot her group. 12
Predation by snmugglers is a steep price to pay for persons who
seek only to work in the United States or to reunite with famly
nmenbers. 163

H. Border Patrol Abuses

"M. S ,” a l7-year-old, grew up in Ml acatan in the Departnent
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of San Marcos, CGuatemal a, near the border w th Chiapas, Mexico.
At age eight, M. S- began to work with his father in the fields
of large estates in CGuatenal a and Chi apas. At age 12, he left
home because his parents could no | onger support himand his
seven younger siblings. For roughly two years, M. S worked in
a pool hall in Chiapas; he worked from7 a.m to 11 p.m each
day, except for Sunday when he worked a half day. 1In return, he
earned a small wage and was allowed to sleep in the back room of
the hall. At age 14 or 15, he began to work on a poultry farm
By January 1999, he had saved enough noney to begin his journey
to the United States. For three nonths, M. S- traveled by foot
and train through Mexico, spending nuch of his tinme avoiding
immgration authorities and check points. Wen he finally
reached Agua Prieta, Sonora, across from Douglas, Arizona, he did
not know where he was.

In April 1999, M. S and his group left with a guide, who said
they m ght be able to cross the border quickly. M. S carried
only two water bottles. After three days, with no water left,
M. S becane separated fromhis group and lay under a tree. In
the early norning, he awoke to a Border Patrol agent kicking him
and telling himto get up. The agent broke M. S-’'s leg and
forced himto walk on it.

The agent repeatedly warned M. S- to say that he had broken his
|l eg accidentally in a fall. Over several days, M. S received
treatnent at a local hospital. His fractured |l eg required the
insertion of screws and two surgeries. Utimtely, he was
released to Child Protective Servi ces.

By and | arge, Border Patrol agents acquit thenselves with

prof essionalismand restraint. Agents who witness the aftermath

of crossing deaths and injuries, particularly BORSTAR agents, may
t hensel ves need nore attention and support. Certainly, they take

the loss of life personally. |In addition, the build-up in our
nation’s border enforcenent resources has been supported by
successi ve Congresses and Adm nistrations. |In general, the

Border Patrol has tried to carry out policies that originated
el sewhere. Thus, this report distinguishes between the work of
i ndi vidual agents, the Border Patrol as an institution, and the
nation’ s inmmgration policies.

At the sane tine, it recognizes the INS s responsibility, given
the i nherent power it exercises over mgrants, typically beyond
the public’s eye, to assure the integrity of its agents. At the
outset of its border bl ockage strategy, INS officials argued that
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it would reduce the nunber of civil rights abuses by the Border
Patrol, which often take place during pursuits and searches.

This has not occurred. 1In 1995 the INS Ofice of Internal Audit
(O A) received 1,500 conplaints of INS m sconduct.® [In 2000, it
opened 4,527 cases.!® Roughly ten percent of these cases

i nvol ved al | egati ons of abuse or civil rights violations. O
the cases it closed in 2000, OA referred 504 to the Depart nent
of Justice’'s Civil Rights Division (CRT) for investigation.?®’
However, fewer than ten percent of referred cases result in a
crimnal investigation and only one percent lead to
prosecutions. 168

In a recent survey of |aw enforcenent abuses in the El Paso area,
55 of 79 docunented abuses took place in central El Paso.!® This
suggests that abuses by the Border Patrol remain a significant
probl em even in areas where the Border Patrol concentrates its
resour ces.

One woul d expect an increase in civil rights violations over the
| ast decade, given the spectacular gromh of the INS and the
relative inexperience of the Border Patrol force. By July 1998,
39 percent of agents had two or fewer years of experience,
conpared to 15 percent in Cctober 1993.'° This has created a
particular need for training and effective supervision by first-
line supervisors. |t also raises questions as to the quality
of new agents. The Border Patrol union called for a hiring slow
down, based on concerns regarding the screening of new hires and
t he danger inexperienced agents posed to veterans.? |n 1999,
the Departnment of Justice (DQJ) supported a noratorium on
hiring,!3and INS requested no additional agents for FY 2000 for

t he sane reason. !’

Exacerbating matters, the massive buil d-up of the Border Patrol
has been acconpani ed by high rates of attrition. The Border
Patrol began FY 1993 with 4,076 agents, hired 102 during the
year, and lost 213, for an attrition rate of |less than five
percent . By 1996, attrition rates had nearly doubled and they
have remmi ned high since then.!® Increased attrition rates can be
attributed, in part, to the adjustnent difficulties experienced
by agents who have been transplanted into border comunities and
the stifling boredom agents experience lined up in their vans
hour after hour in bl ockaded areas.

These factors argue for a strong system of investigating,
tracki ng and puni shing agent m sconduct. However, the INS
conpl ai nt process has |ong been criticized as ineffective. Part
of the problem has been the systenis conplexity and its | ayers of
over |l appi ng bureaucracy. As it stands, INS nust forward an
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alleged civil rights violation to DQJ’s Ofice of I|Inspector
General (OG and to INS's own OA Y O G presents the
allegation to the DQJ’s CRT which can direct the Federal Bureau
of Investigations (FBI) to investigate and provide a report on
the conplaint.'® Wile the CRT can begin a prosecution at this
juncture, it opts to do so in only a small percentage of cases,
roughly one percent. |nm grant advocates have consistently
reported that U S. Attorney’s offices have decided not to
prosecute in cases in which they did not even interview the
conplainant.'® |f the CRT decides that an FBlI investigation is
not justified, it refers the case to OG which can then initiate
its own investigation or refer the case to OA ' The O A can
investigate the case internally or assign it to the appropriate
INS field manager for an inquiry. A separate process governs
non-civil rights allegations, which typically involve alleged

m sconduct reported by INS enployees to O G and O A. 18

Apart fromfailing to prosecute the overwhelmng majority of
alleged civil rights violations,?!® the systemnmakes it difficult
for an inmgrant to track the progress of a conplaint.® As an

I NS appoi nted advi sory panel reported in 1997, the process is
“not visible to the community it serves” and frequently *“does not
result in any visible response.”® By the tine the process runs
its course, agents who have commtted rel atively serious

of fenses, but who have not been prosecuted, can escape even

adm ni strative sanctions. 8 In addition, INS has not
traditionally used conplaints as a warning systemregardi ng
possi bl e problens or to show trends. 18

Undocunented m grants do not normally file conplaints, “fearing
reprisals, lengthy detention pending investigation, or believing
that conplaints are futile.”® Contrary to INS internal

gui dance, Border Patrol stations and individual agents often nake
it extrenely difficult to file a conplaint. 1In 1998, Amnesty

I nternational reported that certain stations did not keep
conplaint forns and others provided themonly reluctantly or only
in English.

Abuses by Border Patrol agents have been notoriously difficult
for immgration advocates to nonitor and corroborate. The United
States has criticized Mexico for deporting victins of abuse,
maki ng prosecution of offenders effectively inpossible.?®

However, the problemof lost (or reluctant) w tnesses al so
underm nes the U S. conplaint process. |In addition, the growh
of the Border Patrol has sinply overwhel ned the nonitoring
capacity of human rights and i nm grant advocate agenci es.

Despite these nethodol ogi cal and resource probl ens, severa

trends have energed regardi ng Border Patrol abuses.
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First, nost mgrants submt to arrest w thout resistance. Sone
groups scatter, based on prior instructions fromsnugglers, when
t he Border Patrol approaches. However, even |arge groups can be
surprisingly passive when faced with only one or two agents.

This seens part of an unspoken pact between migrants and the
Border Patrol. Wen mgrants run or hide, however, Border Patrol
agents have frequently responded with force.

In one case, “M. R” and six other nmen had crossed into the
United States when Border Patrol agents began to pursue them?®
The agents chased the other nen, but M. R hid behind what he
believed to be an enpty Border Patrol vehicle. An agent pushed
open the door fromthe inside, hitting M. R in the chest. He
then lifted M. R by his collar. Wen M. R protested, the
agent replied that he could do what he wanted. He then dragged
M. R to the back of his vehicle, threw himinto it, and pulled
out his gun. M. R felt a hard blow on the back of his head,

| ost his balance and fell. He began to bleed profusely. The
agent called an anbul ance, reporting that an injured person had
entered the country. After M. R was lifted into the anbul ance,
t he agent offered him $3,000 or permission to stay in the United
States for two years if he would not report the incident.

In 1998, Amesty International reported several cases of Border
Patrol beatings of mgrants who had attenpted to flee.'®® 1In a
typi cal case, on February 14, 1997, Dani el Rodriguez BiUrquiz
crossed into San Diego’'s East County. When he tried to run away,
Border Patrol agents hit himw th batons.' The agents renopved
himfromhis group and had hi m deported at Cal exi co w thout
processing him?® His injuries included a broken nose and heavy
brui sing on his face, body and | egs.

I n August 2000, an INS agent near Playas de Tijuana all egedly
fired at several mgrants as they retreated toward the U S. -

Mexi co border fence.?®® One man stopped and attenpted to
surrender, but the agent shot him?® The man fell down an
enmbanknent, seriously injuring his head.®® Five nonths after the
shooting, he remained in the University of San D ego Mdi cal
Center with apparently permanent disabilities.?® INS officials
have confirmed to CLINIC that its agents use hol |l ow poi nt

bull ets. These explode and fracture inside their victins,
maxi m zing internal injuries.

In the Border Patrol’s MAllen sector, an agent severely injured
a mgrant by striking himin the head with a flashlight while
attenpting to arrest himand several others.?® The agent was
subsequently convicted of a civil rights violation. |INS agents
reportedly refer to the practice of striking mgrants with flash-
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lights as “tonking.”20

In sonme cases, a nere assertion of rights or a sinple request can
apparently be enough to provoke a violent response. Two agents
detained “M. V-" and a group of border crossers near Interstate
8 in San Diego County.22 M. V-'s requests to relieve hinself
apparently angered the agents, who denied his request. One of

the agents cursed M. V- and called hima “wetback.” Another
chall enged himto a fight. An agent then took out a nmetal rod
and ran after M. V-, threatening to kill him The agent fell

and cut his nose. Wwen M. V- finally gave up, the agent threw
hi m down and handcuffed him He enptied the contents of his
backpack on the ground, throw ng away what he found, including
medi cation for M. V-'s brother. Wen M. V- conplained, the
agent picked himup by his arns and dropped himon his chest. At
one point, the agent took out a knife and cut M. V-'s pant |eg
to check his injured leg. The agent repeatedly passed the knife
over M. V- and threatened to kill him He said that he planned
to tell others that M. V- had hit himin the face with a rock
When they reached the Border Patrol station, the agent nmade good
on his threat. Several agents dragged M. V- into a cell and
beat him

Second, Border Patrol agents have shot m grants who have thrown
rocks at them or who otherw se threatened or nenaced them Rock-
throw ng has occurred with such regularity at certain |ocations
that the Border Patrol uses vehicles with caged wi ndows t hat
agents call “rock proofs.” At |east six tines between June and
Sept enber 1998, agents responded to attacks, including rock and
bottle throwing, with gunfire.??® The use of hollow point bullets
in these incidents raises fundanental concerns.?* O her tines,
agents have attenpted to intimdate woul d-be crossers, by
pointing their guns at them?2® |In the aftermath of an attack or
killing of a Border Patrol agent, agents seemnore likely to
respond with force, in what appears to be an effort to re-
establish control of an area.

Third, there have been regular reports of illegal crossers,

i ncluding children, not receiving food or even water during their
detention.?® |NS officials stopped providing neals to detainees
in short-termdetention at the Nogal es port-of-entry, due to
funding shortfalls at the end of the quarter.?” The INS district
director in Phoenix subsequently reversed this policy. 1In
typical reports, in June 2000, INS allegedly denied food to “M.
N-,” a 30-year-old from Guerrero, Mexico, during his 12-hour
detention, and to “M. S-,” a 40-year-old from Puebla, Mexico
during his 36-hour detention.?%
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Fourth, INS and U. S. Custons agents at ports-of-entry often
comm t stunning abuses against U S. citizens, |awful pernanent
residents, and nmigrants who they nistakenly suspect of fraud.?®
O the 79 | aw enforcenent abuses docunented by the El Paso-based
Consej o Regi onal Ciudadano during the three-day period from
Decenber 8 to 10, 2000, 28 percent occurred against U. S. citizens
and 43 percent agai nst persons |lawfully present.?210

In May 1998, a nman took his five-nonth old son, “lsaac,” from El
Paso to Ciudad Juarez for nedical treatnent.??! Upon exam ning
the child, the doctor said that he needed energency nedical care
inthe United States. At the international bridge, INS agents
asked to see the child s U S. birth certificate, but his father
had forgotten to bring it with him The agents accused the
father of kidnapping his son. He pled with the officers to cal
an anbul ance, but the officers delayed and continued to
interrogate him During this time, the child s condition
deteriorated. By the tine paranedics reached the bridge, the
child had died.

I n anot her case, two U.S. citizens, “Ms. M” and her 16-year-old
daughter attenpted to re-enter the country one night through the
pedestrian crossing at San Ysidro, California 22 The INS let the
daught er pass wi thout incident, but directed Ms. M to secondary
i nspection. Wen Ms. M. protested, an agent repeatedly told

her to shut up. At one point, he yelled: “*'You are nothing here!
You have no rights. |If you don’t be quiet, you'll be here al
night.”” In secondary inspection, agents pressured Ms. M to

admt (falsely) that she was a Mexican citizen. Meanwhil e,
despite repeated requests to join her nother, the daughter

remai ned out si de where passing nen repeatedly propositioned her.
After two hours, the INS released Ms. M. The follow ng day,
her husband (“M. M”) went to the sane office to file a
conplaint. M. M asked to speak to an I NS supervi sor and was
referred to an agent who told himthat he should not file a

conpl aint since the situation had been resolved. Wen M. M
insisted, the agent threw a conplaint format him Before M. M
| eft, another agent asked himif he “wanted problens.”

On March 15, 1997, a 61-year-old | awful permanent resident drove
three of her grandchildren from C udad Juarez to El Paso.?® Her
U.S. citizen brother, a schizophrenic and di abetic, acconpanied
her. One grandchild showed his border crossing card. The other
two were U . S. citizens. The INS took the two to secondary

i nspection, and told the grandnother to call sonebody who could
bring the children’s birth certificates. Utimately, the woman’s
daughter brought them Due to the stress, conpounded by threats
that her van woul d be confiscated, the grandnother passed out and
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was taken by anbul ance to the hospital. Her brother was | ater
found, wandering in an agitated state in downtown El Paso.

On Novenber 20, 1996, Brenda Catalina Ranpbs, a 21-year-old U S
citizen, tried to cross with friends at a pedestrian crossing.?*
| mm gration officials denied her entry, insisting that her
identification card, social security card and birth certificate
did not belong to her. M. Ranpbs had been born in Chula Vista,
California, but raised in Mexico. Oficers ridiculed her, asking
her to sing La Cucaracha. They al so denied her request to cal
her nother. She was detained for three days. Wen she finally
appeared before an I mm gration Judge, she did not assert her U S
citizenship because INS officials had instructed her that if she
contested deportation, she would renmain detained. During her

t hree-day absence, her famly had been searching desperately for
her .

On March 27, 1999, Yadira Gutierrez Huerta, a U S. citizen,
attenpted to return to the United States after visiting Tijuana
with friends. She showed officials at the San Ysidro pedestrian
crossing her U S. passport, but the officer called her an
inmposter. Utimtely, INS officials fingerprinted her and
clainmed (falsely) that her prints did not match her
identification docunent. They also refused to allow her to cal
her parents who coul d have brought further proof of her identity.
Different officers bullied and threatened her, including one who
said that she would be jailed wth very bad people if she did not
cooperate. Frightened, she identified herself as a native of

Ti juana, using the nane of one of her friends. 2%

Fifth, sone agents prey on mgrants for base crimnal reasons.
INS of ficers have faced sexual assault charges w th disturbing
regularity.?® |n one case, an INS inspector in MAlIlen received
a sentence of 15 years and nine nonths for a sexual assault.?’

He had demanded sex from a Mexi can woman, offering (in return) to
gi ve back fal se docunments that he had taken from her.?8

I n anot her case, an INS Border Patrol agent fromthe Nogal es
station faces crimnal charges for his alleged sexual abuse
agai nst wonen in his custody.?® After processing three wonen,
the agent allegedly took themto a renpte |ocation and sexual |y
assaul ted one of them prior to their deportation.

An agent at the Dougl as Border Patrol Station faces charges for
al | egedly apprehendi ng a Sal vadoran woman who was riding in a
vehicle wth other undocunented persons, and driving her to a
renote site where he sexually assaulted her.2?2° |n 1993, a Border
Patrol agent raped a m grant from Nogal es, Sonora.?*
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In a few cases, agents have cl osed ranks around of fendi ng agents,
failing to prevent their m sconduct, refusing to report them and
commtting reprisals against those who do.?? |n May 1999, a
Border Patrol agent, after telling his coll eagues what he planned
to do, shot a rubber raft carrying mgrants across the Al
Anerican Canal .?® Once the migrants fell into the river, the
officer left the scene and di sposed of the gun he had used.?*

I n anot her case, an agent reported to his supervisor that other
agents had thrown rocks at a mgrant wading in the Tijuana River
near San Ysidro.??® The reporting agent had to be transferred to
New York to protect himfromreprisals. A Border Patrol agent in
the Tenecul a station beat a nman he suspected of being a snuggler
after stopping his vehicle. 22 He then instructed his partner to
omt the incident in his report.?’ The agent ultinmately pled
guilty to obstruction of justice.??

Cccasional ly agents have commtted the very crines that they
exist to conbat. An agent assigned to the INS s anti-snuggling
unit in Los Angeles, for exanple, recently pled guilty to a
conspiracy involving his rel ease of previously snuggled mgrants
to co-defendants, who then held themfor ransomfromtheir
relatives.??® |In another case, an INS inm gration inspector at
San Ysidro received a 12-year sentence for federal racketeering
for using his position to allow the smuggling of persons and
drugs across the border.2°  Another inspector at San Ysidro
received a five-year sentence for snuggling nunerous mgrants
across the border while on duty.??

Probl em agents cast doubt on the screening procedures for woul d-
be agents. A new agent in Nogales had previously sold cocaine
and nmurdered a drug deal er in New York.?? Another agent had

al l egedly helped to plan a nmurder in south Texas.?%

Adding to the volatility of the border has been the presence of
the US mlitary, in the formof the “Joint Task Force-6 (JTF-
6)”, which coordi nates counter-drug snuggling operations out of
Fort Bliss.?* Since Cctober 1, 1990, JTF-6 has provided mlitary
support 690 times in Arizona.?® It has recently announced that
it will resune helicopter patrols in New Mexico.?*® JTF-6 has
al so hel ped to erect border fences, lights, and provi ded ot her
support to the Border Patrol.2” The notion of a possible
donestic |aw enforcenent role for the U S. arny, conbined with
the secrecy of the JTF-6's activities, has concerned civil

i bertarians and i mm grant advocates.

These concerns cane to a head when U.S. Marines killed an 18-

year-old U S. citizen in Redford, Texas, a renote farm ng
community on the border. 1In the early evening of May 20, 1997,
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Ezequi el Hernandez, wal ked his famly's goats to the R o
Grande. 2®*® He brought with himhis grandfather’s ancient rifle to
fend off wild dogs and rattl esnakes. For three days, a U S.
mlitary surveillance team had been canped in the desert brush
near Redford, waiting for drug smugglers. The Marines wore
heavi |y canoufl aged suits, |leading to specul ation that Ezequi el
may not have recogni zed them as humans. Regardl ess, he shot at
t hem and they shot back, apparently as he was running away. The
Marines waited 20 m nutes before summoning help. 1In early 1998,
t he Departnment of Defense announced that it would cancel arned
mlitary patrols al ong border, but that unarned troops woul d
remain to assist in non-conbat projects |like repairing and

buil ding walls, fences and roads, intelligence gathering, and
aerial reconnai ssance.

Support for a U S. mlitary presence on the border has increased
in response to the terrorist attacks of Septenber 11th.2° As of
this witing, the House had approved an anendnent to the
Departnent of Defense Authorization bill that allowed the
Secretary of Defense, upon a request by the Attorney CGeneral (for
the INS) or Secretary of the Treasury (for the Custons Service),
to assign nmenbers of the Arny, Navy, Air Force, or Marines to
assist in preventing the entry of terrorists, drug traffickers,
terrorist weapons, or illegal drugs.?24%

| X. Ranchers and Humani t ari ans

Wendy and Werner d enn have worked the Mal pai Ranch near Dougl as,
Arizona since 1963. The Malpai is located in the San Bernardino

Vall ey, 16 mles east of downtown Dougl as. The ranch borders
Mexico for four mles, with the Aenn's house five mles fromthe
bor der. It consists of 15,000 acres, 11,000 of which are | eased

fromthe State of Arizona. The denn’ s ranch house al so serves
as the headquarters of the Ml pai Borderl ands G oup, a unique
coalition of ranchers and environnentalists devoted to protecting
a “healthy, unfragnented | andscape” that supports a “diverse,
flourishing conmunity of human, plant and animal life.”

Until five years ago, perhaps 15 to 30 mgrants woul d pass

t hrough the Mal pai Ranch each nonth. They would offer to work
before noving on. The denns would feed them and they'd head on
their way, nostly to do agricultural labor in the north. Since
1996, however, nassive nunbers of mgrants have crossed the

Mal pai and surroundi ng ranches. They conme in groups that often
nunmber nore than 100. |If the Border Patrol did not have a
significant presence in the area, the denns believe that their
ranch woul d be even nore inundated with border crossers and crine
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woul d be higher as well.

Mostly the mgrants stay away fromthe G enn’s ranch house. They
tend to travel at night and the A enn’s dogs scare them away from
the house. The mgrants do not want to be seen for fear that
they will be reported to the Border Patrol. However, the 4 enns
and their neighbors occasionally find mgrants in desperate
condition on their property. Unlike the mgrant |aborers who
crossed years before, the new m grants have no know edge of the

| andscape or where they are headed. They often fall prey to
rut hl ess snuggl ers who guide their groups. The “coyotes”
typically lie about the distances to their destinations and
abandon those who cannot keep pace with the group. They al so
occasionally rob mgrants, after charging them exorbitant rates.
Recently, a group of men approached the Ml pai ranch house,
wondering if they had reached Phoenix. As it turned out, they
had been walking in circles in the desert for six days. A

nei ghbor has a wwndmll with the word “Chicago” on it. M grants
recently arrived at her ranch, asking if they had reached

Chi cago, Illinois.

Last May, Wendy encountered a migrant woman at the side of a
ranch road. The wonman, by appearances in her 50s and very thin,
wore only a bra and underwear. She had taken off her other
clothing in a desperate attenpt to cool off. The night before,
she had fallen asleep as her group rested and awke to find
hersel f al one. Wen Wendy promsed to return in a few m nutes,
the woman woul dn’t | et Wendy | eave her. She later told Wendy
that she cane fromsouth of Mexico City and was headed to Tucson
to find her daughter. She had sold her famly' s farm and house
to finance the trip. The Border Patrol took the woman to Dougl as
for nmedical care. |In other cases, the Border Patrol presents
Mexi can nationals in need of nedical care to the Red Cross in
Mexi co. The d enns have been inpressed with the care that the
Border Patrol agents show the mgrants they apprehend. Like nost
ranchers, the denns call the Border Patrol to pick up mgrants
who need hel p.

I n anot her case, a pregnant Mexi can wonman had arranged with a
md-wife in Phoenix to give birth. However, after wal ki ng about
five mles, the woman went into | abor near the Ml pai Ranch. The
woman’ s husband and brother delivered the child, a healthy girl.
They cut the unbilical cord with a piece of broken glass and tied
it wwth the raveled yarn froma sweater. The rest of the group
abandoned her. The Border Patrol sent an anbul ance to take the
famly to the hospital, where they checked the nother (who seened
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near shock) and the baby.

On two ot her occasions, single nen have approached the ranch to
say that their wives had hurt thensel ves and coul d not continue.
After several hours of searching for them on horseback, Wrner
found each of the wonen. Both were heavy-set and seened ill-
suited to cross the desert. Both wonen had hurt their |egs and
had been abandoned by their groups. The d enns’ nei ghbors have
all had simlar encounters with desperate mgrants. Mgrants

of ten approach the honmes of ranchers and ask themto call the
Border Patrol.

While the G enns do not see nost of those who cross their
property, they do see the trash and debris |eft behind. The

Mal pai is not a |oading area for snugglers, who fit as many
peopl e as possible into their vehicles and insist that the

m grants | eave behind all their bel ongi ngs. In these areas, the
trash can be knee-deep. The denns do find, however, the trash
and the detritus of mgrants who can no longer carry their
possessions. These include plastic bags, opened cans, human
feces, disposable diapers, clothes and ot her bel ongi ngs. Wendy
keeps several envel opes of fam |y photographs and vi deot apes t hat
one mgrant |eft behind. She hopes that she might return them
one day.

The A enns do not support putting water stations in the desert.
They do not favor anything that they think m ght encourage people
to cross through the desert. The risks to the mgrants are too
hi gh, and the threat to their ranchers’ land and |ivelihood
cannot be discounted. The foot traffic has been so heavy in many
pl aces that grass, necessary for cattle grazing and wild-Ilife,
has been destroyed. 1In addition, cattle have swal |l owed the

pl astic bags | eft behind, which have balled up in their
intestines and killed them Small animls have died after their
heads have gotten stuck in the openings in discarded cans.

Fences and water |ines have been cut, and gates |left open. The
d enns have not suffered great nonetary | osses due to the human
traffic, but they nust spend a significant anmount of tine
checking their fences and gates.

Utimately, the Aenns think that the crisis nust be solved in
Mexi co. They see mgration as an econom c issue, both in Mexico
and in terns of the jobs the mgrants fill in the United States.
Al though mgration flows have dimnished in recent nonths, they
remai n high, particularly on nights when the noon shi nes
brightly. The human tide ebbs and fl ows, depending on the Border
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Patrol’s activities, wth | arge nunbers passing through when
mgrants are hard hit in other |ocations.

The utter chaos of the border region has placed great strain on
its residents. The denns and ot her border ranchers have
contended with cut water |ines, poisoned dogs, dead cattle, and
literally acres of defaced | and.?** Wen the author visited
Dougl as in Septenber 2000, a group of volunteers had filled
several pick-up trucks with garbage froma | ocal ranch, w thout
maki ng a significant inpact on the area. Sone of the debris,
like fam |y photos, can be quite poignant. In other areas,
ranchers conplain that damages caused by the Border Patro
paral |l el those caused by migrants.?? The denns continue to aid
mgrants in distress, but worry about their |ivelihood, the
integrity of their land, and their safety.

The national press has tended to cover the extrene responses to
this crisis, which non-residents often inflane. In April 1999,
20 Arizona ranchers signed a proclamation to the County Board of
Supervi sors, state legislators and Arizona Congressi onal

del egation, warning that “friction between invaders and property
owners” mght increase “to the point of blood being shed.”?® The
A enns’ nei ghbor, Roger Barnett, clainmed to have arrested nore
than 3,000 migrants on his ranch, including 174 at one tine.?*
Sone citizen arrests have allegedly occurred on state highways
and state | and | eased by ranchers, exacerbating al ready serious
civil rights concerns.?* These self-help actions, regardl ess of
one’ s perspective, highlighted a problemthat threatened to spin
out of control. Many ranchers supported them prinmarily as a way
to dramati ze the severity of the situation they faced.

| mm grant advocates viewed themas vigilantism evoking earlier
anti-mgrant incidents, |like the arrest and torture of four

m grants in August 1976 by ranchers Patrick, Thomas and George
Hani gan.?*® A rally in support of Barnett in Sierra Vista,
Arizona in May 2000, which attracted national anti-inmm grant
groups, seened to confirmthese fears.?’ One speaker reportedly
ful m nated agai nst “alien savages,” claimng that every person

arrested by arnmed citizens was “‘one less illegal alien taking a
job that rightly belongs to an Anerican citizen. One less alien
bringi ng i n communi cabl e di seases, one less illegal alien
smuggl i ng deadly drugs, one less illegal alien gang nenber to

rob, rape and nurder innocent citizens. "2 (thers saw t he

m grants as part of a plan by the Mexican governnment to conquer
t he Sout hwest, a | ong-standing conspiracy theory.?* An anti -

i mm grant group called the Nei ghborhood Ranch Watch subsequently
attenpted to recruit volunteers to help patrol ranchers’
property. 2%
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Around the sane time, Mexican Foreign Secretary Rosario G een
announced that he had docunmented 32 vigilante acts agai nst

Mexi can nationals in border conmunities since 1994, including 27
in Arizona.?! These included shootings, assaults, and
beatings. 22 I n May 2000, for exanple, a 75-year-old border
resident fatally shot Eusebio de Haro, a 23-year-old Mexican, who
had stopped to ask for water near the man’s hone near Del Rio
Texas. %3

Q her border residents, by contrast, continue a tradition of
hospitality toward m grants and, in varying degrees, suspicion of
the federal governnment. Several groups provide humanitarian

assi stance to mgrants — water, food, shelter, and assistance in
reunifying mgrants wwth their famlies -- trying at the sane
time to skirt federal |aws that prohibit the harboring and
transport of undocunented migrants.?* (thers collect the trash

| eft behind and set out food, blankets and water on established
trails.?%®

In June 2000, 80 Arizonans net to plan a response to the m grant
crossing deaths. The participants agreed to place water stations
in the desert to aid mgrants, follow ng the exanple of a group
inthe El Centro area of California.?® The resulting agency,
Humane Borders, headquartered at First Christian Church in
Tucson, began to negotiate with an array of federal, state, and
Native Anmerican officials to place water stations at various
sites under their jurisdiction. |In March 2001, the National Park
Service allowed it to place its first two water stations, 15
mles apart, along an electricity line that runs north fromthe
border through Organ Pipes National WIldlife Refuge. This area
serves as a mjor crossing route for mgrants because the town of
Sonoyta, Sonora is only a fewmles fromthe border. Mgrants
head through the park toward Routes 85 and 86 and the town of

Ajo. Fromthe start, the two water stations have been heavily
used, with roughly 20 gallons taken fromthem each day.

In March, the group requested permssion fromthe U S. Gane and
Wldlife officials to put stations in the Cabeza Prieta National
Wldlife Refuge. In April, officials denied perm ssion. On My
22, 2001, a group of Humane Borders volunteers net three mgrants
at their north water station in Organ Pipes Cactus Nati onal
Monument. The first two, who |ooked little nore than 12 and 13
years old, had attenpted to cross the border on bicycles. A
pedal on one of their bikes had broken. Exhausted, they asked to
be turned over to the Border Patrol. The third m grant was an

ol der man, perhaps in his |late 50s or 60s. Delirious, the man
could not speak in conplete sentences. Over the next few days,
14 mgrants in a group of 26 would die in Cabeza Prieta,
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apparently after passing the site that Humane Borders had
proposed for a water station.

The juxtaposition of the near-dead crossers in Ogan Pipes, with
the deaths in Cabeza Prieta, hit the Humane Borders’ vol unteers
hard. It also seened to nobilize governnent officials. Cabeza
Prieta officials reversed course and, pending an environnent al
review, agreed to mark and nmaintain 22 existing water sources

Wi thin the park. The Border Patrol, worried about another | arge-
scal e tragedy, expanded its search and rescue work in the area.

Since then, Humane Borders has obtained permts to place two
stations in the Buenos Aires National WIldlife Refuge which
extends north and east from Sasabe, with five additional stations
scheduled to be in use later in the sumrer. They have al so
applied for land-use permts in several other sites.

This work highlights the stark reality of crossing deaths.
Thousands of mles of desert trails, however, remain untended by
humani t ari ans, who do not see water stations as an adequate
solution to this crisis.?” Mgrants need to get out of the
desert, the group argues, and the best way to do this would be to
allow themto pass back and forth | egally. On the need to
remove mgrants fromthe desert, no concerned border resident
woul d di sagr ee.

J. | ndi an Nati ons

The INS enforcenent strategy and buil d-up has al so i npacted the
nmost anci ent of border residents, Native Americans whose | ands
straddle Mexico and the United States. The Treaty of Guadal upe-
Hi dal go in 1848, ending the U S.- Mexico war, and the Gadsden
Purchase in 1854, created the current border between the United
States and Mexico.2® The Gadsden Purchase split the |argest of
the Native Anerican nations, the Tohono O odham The Tohono

O odham formally recogni zed by Congress as a sovereign nation in
1937, has 24,000 nenbers, who live on 2.8 mllion acres, with 75
mles of nostly unguarded border in Arizona.?® For generations,

t he menbers of the Tohono O odham and ot her border tribes -- like
t he Yaqui, Cocopah and Kickapoo -- have noved freely across their
tribal lands.?° The attenpt to seal the border has changed this
hi storic practice and, in the process, raises weighty issues of
sovereignty for the Indian Nations.?%

An estimted 8,400 Tohono O odham nenbers, including U S
mlitary veterans, cannot establish their U S. citizenship. They
have difficulty returning to the United States after traveling to
tribal land in Mexico. O these, roughly 7,000 live on tribal
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land in the United States, and the other 1,400 live in Mexico.
The |l atter have difficulty comng to the United States for health
services, tribal cerenonies, and famly visits. |In one case, the
I NS deported a Tohono O odham ranch hand, subjecting himto a
five-year bar on re-entry.?? The high rate of diabetes anong the
Tohono O odham and their advanced age nake it particularly

i nportant for nenbers to have access to the tribal hospital in
Sel | s. 23

The I NS has issued border crossing cards to Tohono O odham
menbers, but these do not address sovereignty, religious, or nore
practical concerns. In June 2001, a delegation of Tohono O odham
el ders and | eaders travel ed to Washington, D.C. to | obby Congress
and the Adm nistration regardi ng these problens. They propose to
make tribal nenbership cards proof of U S citizenship.?* As of

this witing, a bill to acconplish this end has stalled in
Congr ess.
K. Border Residents: Civil Rights |Issues

Border residents live in what has been characterized as a “de-
constitutionalized zone.” U S law gives inmgration officers
broad discretion to interrogate anybody they believe to be
undocunented, to board and search vehicles within “a reasonabl e
di stance” of the border, to access private |ands (but not
residences) within 25 mles of the border, and to arrest those
they have “reason to believe” are guilty of an inmm gration
violation and otherwise likely to escape.?® The Suprene Court
has affirnmed that otherw se unconstitutional searches can “take
pl ace not only at the border itself, but at its functiona
equivalent,” |like an established station on roads comng fromthe
border.?®®  Stops in border comunities, however, still require
an officer to have “a reasonabl e suspi ci on based on specific
articul able facts”; race or alienage al one do not suffice.?¢

Beyond its broad authority, the Border Patrol has becone

ommi present in border conmunities. In sonme comunities, one
cannot walk a block or drive a mle w thout encountering a Border
Patrol van or agent. |In Douglas, for exanple, 560 agents, nost
transplants fromother parts of the country, work in and around a
town of 14,000 people. In Arizona, the nunber of Border Patrol
agents rose from495 in 1992 to 1,830 in 2000. Even residents
who support bl ockades worry that their conmunities cannot
accomopdat e so many new agents. 268

The Border Patrol’s influence in border communities can al so be

measured financially. The “general funds” (i.e., local taxpayer
supported) of all U S. border counties equal $2.6 billion a
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year, 2%°conpared to a proposed I NS budget in 2002 that earmarks
nore than $2.7 billion for enforcenment and border affairs.?®

The broad police power, conbined with the increased federa
police presence, has led to regul ar abuses agai nst border
residents, 2t including U S. citizens and | awf ul pernanent
residents.?? |In Brownsville, Border Patrol vans patrol the AQd
MIlitary H ghway, which parallels the Rio Grande, occasionally
stopping priests on their way to visit the Di ocese of
Brownsville's office building and even chasing people in the

di ocesan parking lot. 1In South Texas, a Border Patrol agent
pul | ed over a federal judge and three aids, whom he had
apparently m staken for drug snmuggl ers.?”® An agent prevented a
Canmeron County judge from boarding a plane until he stated his
citizenship.? 1In Tierra Del Sol, California, an agent ordered
an 80-year-old man out of his pick-up and frisked himnear the
ranch where he had lived his entire Iife.?”> In another case, a
19-year Border Patrol agent filed suit for having been regularly
st opped and searched while off duty. 2® Local residents refer to
these as “DWWs” or “driving while Mexican” stops, although this
phenonenon has nore to do with appearance than national identity.

In Pine Valley, California, residents conplain that agents drive
t hrough property, cut their fences, and unlock gates, letting
| ivestock escape.?” As one rancher put it, citing simlar
damages: “‘We are living in fear of the Border Patrol. They are
on our property. W have no right to keep themoff. They can
cone and go whenever and wherever they want.’”278

The Border Patrol’s presence also affects local, mnority-owned
busi nesses. One famly, for exanple, that runs a shuttle business
from Nogal es to Tucson, reported that they had been regularly

st opped, sonetinmes for hours, and accused of snuggling.?’”® In
National City, California, agents regularly detained, arrested,
and intim dated woul d-be custoners at a shoppi ng center.?®

The Border Patrol’s rapid growh, conmbined with its overwhel m ng
presence in border communities, has led to enforcenent activities
in places of traditional sanctuary. At roughly 8:30 p.m on My
11, 2001, INS agents entered the Opportunity Center, an energency
shelter for the honeless in El Paso. 1In the prior week, agents
had stationed thensel ves on both sides of the alley that |eads to
the shelter’s entrance, screening residents as they passed. Wen
confronted by the shelter’s director, the agents said that they
had heard of “coyote activity” inside the shelter. On May 11th
when staff opened the door to | eave the shelter, five Border
Patrol agents wal ked inside. For the next 45 m nutes, the agents
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went fromroomto room interview ng shelter residents and
checki ng their docunents. They apprehended ni ne undocunent ed
resi dents.

A few weeks later, on June 6, 2001, Border Patrol agents
attenpted to arrest three wonen, including one pregnant wonman and
four children, in the parking lot of St. Patrick’s Cathedral in
El Paso, which abuts the diocesan | egal services office for
immgrants. This violated, at least in spirit, an injunction in
a lawsuit filed by the staff, students, and graduates of Bow e
High. The high school, which is |located directly on the border
in El Paso, had been the site of regular Border Patrol searches.
Under the settlenent, the Border Patrol agreed that its agents
woul d not detain or question persons regarding their right to
remain in the United States without a “reasonabl e suspi cion,
based on specific articulable facts involving nore than the nere
appearance of the person being of Hispanic descent ..."2! The
settlenment also required the Border Patrol to train its new
officers on the agreenent and to file quarterly reports on

conpl aints recei ved agai nst agents.

A related INS nenorandum set forth as INS policy “to attenpt to
avoi d apprehension of persons and to tightly control

i nvestigative operations” at “schools, places of worship,
funerals and other religious cerenonies.” 22 The nenorandum
further instructed that planned enforcenent actions at such

pl aces woul d require advance, witten approval fromthe D strict
Director or Chief Patrol Agent. O the five agents in St.
Patrick’ s parking | ot, none seened aware of these prohibitions.
The | ead agent said that he had only recently joined the Border
Patrol, and clained that the Bow e H gh School injunction had
expired.

Subsequently, the |ocal Border Patrol Chief conceded that these
actions did not reflect INS policy, but refused to extend the
Bow e H gh School injunction to | egal or social service agencies.
Enf orcenent policies that target churches, shelters, schools and
hospi tal s can have grave consequences. Recently, an
undocunent ed nman del ayed bringing his sick daughter to the
hospital because he feared deportation.?® Wen he finally
relented, it was too late and the child died of pneunonia the
follow ng day.?®* Wiile this constitutes an extrene exanpl e,

many undocunent ed persons in border comrunities fear acconpanying
their children to school, wal king to church, and using public
health facilities or energency roons. Sonme parents require their
children to carry copies of their birth certificates with themto
avoi d acci dental deportation. 2
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Enf or cenent actions at places of traditional sanctuary highlight
the i nexperience of many Border Patrol agents. They al so speak
to the excesses that inevitably occur when a | arge federal police
presence cones into a |local conmunity.

L. The Expandi ng Border and Refugee Protection

In early February, a group of 11 persons fromthe Republic of
Ceorgia presented thenselves to U.S. officials at a bridge in El
Paso, seeking political asylum The group had suffered
persecution as the result of their menbership in the political
party of fornmer President Zviad Gansakhurdia. [INS officials at
the port-of-entry (illegally) denied themthe right to seek
political asylumin the United States, telling themthat they had
to contact the U S. consulate in G udad Juarez. They then handed
the group over to Mexican immgration officials, who detained
them and sent themto Mexico City for deportation. Utimately,
Mexi can officials relented and, after intense advocacy, the
office of the INS General Counsel agreed that they should be
allowed to seek political asylumin the United States. This
apparently angered local INS officials, who began to make
inquiries into whether the | egal agency that intervened on their
behal f had been involved in snuggling them

The CGeorgi ans knew how to contact counsel in the United States.
Subsequently, the INS determned that all 11 have a credible
fear of persecution, and they await their asylum hearings. O her
m grants, however, may be denied the right to seek asylum

Many speak of the border less as a fixed boundary than as an

el astic |line that expands outward and i nward. For present
purposes, it represents the |locus of our nation s enforcenent
policies, extending into the United States and outside its
territorial limts. As an exanple of its inward reach, the INS
has established “quick response teans” throughout the country to
work with state and | ocal |aw enforcenent officers to arrest and
renove undocunented persons.?® |In FY 2001, the INS received $11
mllion for the deploynent of these teans. During the first
quarter of the year, the teans received 2,532 requests for

assi stance from State and | ocal | aw enforcenent.?®’

Part ner shi ps between the INS and | ocal police have the potenti al
t o di ssuade undocunented persons fromcontacting the police. In
El Paso, this has occurred.?®® |n one case, a wonan who had been
battered by her husband called the police, only to find a Border
Patrol agent in tow 28
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The expansi on of the enforcenent efforts beyond the nation’s
territorial limts has been even nore pronounced, albeit beyond
the public’'s eye. It has also cast doubt on U S. conpliance with
international |aw, which precludes the return of persons to
countries where their life or freedomwuld be threatened or they
woul d likely be tortured. The 1980 Refugee Act?® enshrined into
donestic law the 1951 United Nations’ (U N.) Convention relating
to the Status of Refugees and the 1967 U N. Protocol relating to
the Status of Refugees.?® The relevant statutory |anguage
provides that the U S. “shall not deport or return any alien ..
to a country if the Attorney General determ nes that such alien’s
life or freedonf would be threatened on a stipulated ground.?®? In
1994, the United States becane a party to the U N Convention
Agai nst Torture and Ot her Cruel, |nhuman or Degradi ng Treat nent
or Puni shment (“the Torture Convention.”)?*® |n 1998, the United
States enacted the Convention into donmestic |aw, stipulating that
it would not “expel, extradite, or otherw se effect the
involuntary return of any person to a country in which there are
substantial grounds for believing the person would be in danger
of being subjected to torture, regardl ess of whether the person
is physically present in the United States.”2%

Despite its international obligations, the United States
continues to interdict foreign-born nationals on the high seas
and to repatriate them?2® |n 2000, the Coast Guard intercepted
4,217 mgrants, including 1,394 Haitians, 781 Dom ni cans, 928
Cubans, and 513 Ecuador eans. 2%

In 1993, the Suprene Court held that the interdiction and
repatriation of foreign-born nationals, wthout determ ning

whet her they were refugees, did not violate donestic or
international law.2°” It held that the statutory non-return

| anguage applied only to deportation or exclusion procedures, and
did not create extraterritorial obligations. This opinion does
not cover clains under the Torture Convention which precl udes
return “regardl ess of whether the person is physically present in
the United States.”?%®

The 1996 Imm gration Act further eroded the international regine
of refugee protection by creating a systemthat provides for the
expedi ted renmoval of mgrants who | ack adequate docunents at the
U.S. border unless they request asylum or express a fear of
persecution.?® Persons fleeing persecution frequently cannot
secure travel docunents, and many | ack the English-Ianguage
proficiency, the know edge of U S. laws, and the trust in
governnment officials, to neet this threshhold burden. This
system creates an ongoing risk that bona fide asylum seekers w ||
be returned to their persecutors.30
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Al t hough | ess docunented than expedited renoval, U. S.-funded

m grant interception prograns in Mexico and Central America raise
simlar problenms. 1In Cctober 2000, the INS announced the

conpl etion of an enforcenent action called “Operation
Forerunner,” which is part of a global, nmulti-year interdiction
initiative. QOperation Forerunner intercepted nearly 3,500
mgrants from47 |ocations in Mexico, Cuatenala, El Sal vador,
Bel i ze, Honduras, and Panama, and netted 38 snuggl ers. 3%
Subsequently, a delegation fromthe United States Conference of
Catholic Bishops visited interdicted mgrants at the Central
Penitentiary in Teguci gal pa, Honduras and heard testinony on the
treatment of others intercepted in Guatenala and El Sal vador

The m grants had been detained in unsanitary conditions for
weeks, had no access to |l egal representation and no i dea when
they would be returned to their countries of origin. Oher
groups have reported the commngling of mgrants with crimnals
and starvation diets. 3%

The bi shops concl uded that Operation Forerunner “had the effect
of targeting mgrants nore than the persons who snuggle them
resulting in many mgrants being placed in substandard prisons in
the region wthout representation or the opportunity to apply for
asylum "3 To date, INS has failed to respond to two Freedom of

I nformati on Act requests from CLINIC for interdiction statistics
and information on refugee screening procedures for those caught
in U S -funded prograns.

Over the last year, in El Paso al one, |egal services agencies
have represented bona fide asylum seekers fromlraq, the Republic
of CGeorgia, Colonbia, Bulgaria, Rwanda, Somalia, Algeria,

Hondur as, CGuatemala, Mexico, Croatia, Belarus, Tajikistan, and
many ot her countries. Initiatives |ike Operation Forerunner

rai se the specter that asylum seekers fromthese and ot her
countries wll never reach the United States.

The del egation of bishops al so recognized that the United States,
whi ch provides ‘advisors’ to Central American governnents and
agrees to pay for the repatriation of interdicted mgrants,
represents the driving force behind these initiatives. A U S
official admtted to the delegation that it costs the United
States less “*to take care of the problem here than when they
reach the United States.’”3%“ In fact, the sweeps appear to have
less to do wth snuggling than with stopping mgrants before they
reach the United States. 30

Subsequently, the INS announced the arrest of 7,898 mgrants from
39 countries, along with 75 snugglers and illegal docunent
vendors, in an effort led by national police and inmgration



officials of other countries.306

The United States and Mexi co have nade interdiction a centerpiece
of their negotiations on inmmgration and econom c devel opnent.

In return for tighter enforcement by Mexico of its northern and
sout hern borders, the United States has agreed to consider plans
to expand legal inmmgration avenues to Mexican workers in the
United States.®*” |n 2000, Mexico expelled in excess of 168,000

m grants, a significant increase fromthe year before.3® |t now
returns Central Anericans to Guatemala which (with U S. support)
repatriates non-Guatenal ans to their countries of origin.3%
Mexi co hopes to interdict 250,000 mgrants in 2001.3° Mexican
negoti ators have al so agreed to consider actions to prevent

Mexi can nationals fromcrossing into the United States at high-

ri sk areas.3®! Since Septenber 11'", President Fox has chanpi oned
the idea of a North American “security zone” that would increase
the interdiction and repatriation of mgrants before they reached
the United States.

The INS ultimately hopes for a conprehensive agreenent between
the 11 nations who participate in the Regi onal Conference on
Mgration (RCM (i.e. the United States, Canada, Mexico, and
Central Anmerican nations) to intercept and return extra-regiona
mgrants to their countries of origin.%2? Through these
initiatives, the United States has attenpted to extend the border
beyond its territorial Iimts, to the detrinent of refugees and
the international system of refugee protection.

M Abuses in Mexico

To reach the U.S. -Mexico border, mgrants nmust survive a gauntl et
of extortion and crimnality at the hands of Mexican officials,
smuggl ers, and bandits.3® The violators can be indistinguishable
to migrants and, indeed, often overl ap.3*

Central Anericans face dangers at Mexico’ s southern border that
may exceed those they encounter at the U.S.-Mexico border region.
Bet ween 1997 and 1999, the bodies of nore than 300 unidentified
m grants were found near the main border crossing between Mexico
and Guat enml a.3® More than 120 Central Anerican mgrants died
near the southern Mexico border |ast year.3® Mgrants have
drowned, been run over by trains and nurdered by bandits.3
Thousands of Honduran m grants have | ost touch with their
famlies; sone have not survived the journey, others have
suffered severe injuries, and still others live in shane that
they failed to reach the United States and cannot send noney
hone. 318
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In Mexico, mgrants and their smugglers nust pay bribes to a
variety of Mexican officials. A typical toll includes 300 pesos
($32) to Mexican immgration authorities, 300 to federal judicial
police, 300 to immgrant-wel fare caseworkers, 200 each to federa
hi ghway police and state judicial police, 100 each to custons,
state police and nunicipal police, and 50 to health workers who
fum gate vehicles crossing the border.?®°® Mexico's speci al
immgration force, the G upo Beta, has been linked to m grant
smuggl i ng and extortion. 32

Once they reach the northern border, mgrants fromrural areas
face a kind of pressure and predation utterly foreign to them
During the three-day period from Decenber 8 to 10, 2000, an El
Paso- based human rights nonitoring coalition interviewed m grants
in Cudad Juarez who had suffered human rights abuses that ran
the ganut, from beatings, to robbery and extortion. Per haps
nost striking was the range of perpetrators and the heavy

i nvol venent of governnent officials, including nen in brown
uni forms, policenmen in various unifornms, policenen on bikes,
muni ci pal police, mlitary police, and judicial police.® One
comment at or descri bes the situation as foll ows:

“On Mexico's northern border ... added to the list [of
Mexican mlitary and param litary groups who abuse m grants]
are agents of the Federal Judicial Police (frequently nenbers
of the mlitary ‘on leave' ), officers of various State
Judicial Police (PJE) units, and mnunicipal policenen, who,
taken together, represent the region’s primry perpetrators
of human rights violations .... Perhaps to a greater extent
than any other sector of the population, mgrant workers
seeking to enter the United States suffer particularly
extreme violations of their human rights. Utterly

vul nerabl e, many of the thousands of Mexicans and Centra
Anmericans who arrive at Mexico' s northern border each day
hoping to cross north have been the victins of aggression by
vari ous Mexican | aw enforcenent agencies. This abuse

i ncl udes rape, beatings, incarceration, robbery, and even
murder. Once in the border zone, woul d-be crossers --
especially those from other countries-- are hounded on the
streets and in their hotel roons by police | ooking for pay-
offs. Meanwhile, the region’s so-called ‘coyotes’ or pateros
(smuggl ers) frequently enjoy police protection and,
therefore, experience inpunity to commt abuses agai nst

m grants as wel|."3%

The Mexican Centro de Estudio Fronterizos y de Pronoci 6n de | os

Der echos Humanos, A C. (CEFPRODHAC) docunented 113 abuses agai nst
immgrants near the Ro Gande in Tamaulipas in 1997 and the
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first nine nonths of 1998.%2 The attacks included five

bl udgeoni ng deat hs and 22 beatings and robberies near Nuevo
Laredo, five sexual assaults against wonen trying to cross the
Rio Grande, a rape by four smugglers in Reynosa, and the rape of
two wonen (including a gang rape by seven snuggl ers) near
Brownsvi l | e. 324

Robberi es and attacks against mgrants in Mexico have becone
endem c.3?® According to GAO, the increase in crines has resulted
fromINS policies that push mgrants to renote areas “where
crimnal activity is less likely to be detected and nore
difficult to respond to.”%® In April 1999, six heavily-arnmed nen
attacked a group of 38 migrants west of Nogal es.®*’ The nen
forced the mgrants down, kicked them hit themwth pistols and
rifle butts, knifed three, and raped two wonen within ear shot of
the others. Since the border has been sealed, mgrants have al so
resorted to passing through the I abyrinth of dangerous tunnels
under Nogal es, where honel ess youth have victim zed them?328

Vi ol ent attacks and robberies have occurred frequently in the
Arizona desert north of Sasabe, such as the killing of 23-year-
ol d Hect or Guadal upe Sanchez Murrieta of Caboca, Sonora, and the
shooting of his 19-year-old brother, Gabriel.%® In January 2000,
robbers sexually assaulted seven wonen (in a group of 20 people)
three mles outside of Douglas, Arizona.®° |n May 2001, a group
of 27 mgrants flagged down the Border Patrol in fear that they
woul d be robbed by bandits who had robbed others down the

road. 33! Mexican authorities have reported that 273 Mexican

m grants have been robbed so far in 2001 while trying to cross
into the United States. 32

M grants rarely report human rights abuses in Mexico,

particul arly abuses by governnent officials.®® Mexico' s National
Human Ri ghts Comm ssion (CNDH) has repeatedly been criticized as
ineffective. According to the Lawers’ Conmttee for Human

Ri ghts, the Comm ssion has no prosecutorial authority, cannot
review violations that result froman assertion of |abor or

el ectoral rights, cannot review the sentences of those convicted
unjustly, and requires victinms to bring conplaints within a
year.** The CNDH can nmake only non-bindi ng recomendati ons on
abuse cases, which federal and state officials often refuse to
follow or dismss due to allegedly faulty procedures, |ack of

wi t nesses, or statute of |imtations probl ens.?3%
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1. THE | MPACT OF U. S. | MM GRATI ON LAWS AND POLI CI ES ON BORDER
FAM LI ES

“M. S7 canme to the United States in 1962. He married, raised
his children, bought a hone, and worked for 24 years in the sane
job. In 1998, INS agents arrested M. S in a sweep that netted
533 persons who had been convicted multiple times for driving
under the influence (DW).3%% The |Immgration Judge recognized
M. S-’'s significant ties to the United States, but said that the
law did not allow these to be considered. After a three-year

| egal battle, the INS deported M. S in June 2000. He had been
a lawful permanent resident in the United States for 35 years.
He left behind his U S citizen wwfe (“Ms. S-”7), tw U S,
citizen daughters (ages 15 and 13), two sons froma prior
marriage, his nother and siblings. He has no remaining famly
i n Mexico.

During the famly’'s | engthy and expensive |egal ordeal, Ms. S
and her two daughters had to | eave their hone, file for
bankruptcy, and return the famly van since they could no | onger
af ford paynments. The family now rents their honme for $500 a
nmont h, which goes to satisfy their bankruptcy debts. M. S- had
earned $24,000 a year working in a grocery store and Ms. S nade
$15, 000 as an accounts payable clerk at a plunbi ng whol esal e
conpany. She nust now provide for herself and her children, as
well as for M. S in Mexico.

M. S used to work nights and Ms. S- days. This allowed M. S
to neet his daughters when they returned from school each day.
Wen the famly had to nove fromtheir honme, the girls swtched
schools. They have al so been troubled by the details of their
father’s arrest, which occurred in the early norning with INS
agents surrounding their hone. |[INS agents have since told famly
menbers that if M. S returns to the United States, he will be
prosecuted and serve prison tine.

Each Thursday night, Ms. S neets in a conmunity center in E
Paso with other wonen (and their children) whose husbands have
been deport ed. Hundreds of famlies belong to such groups
across the country.®” Like Ms. S, many wonen have | ost hones
and been forced into bankruptcy. Sone have noved in with
extended famly. Mbst have taken jobs or second jobs, that keep
them apart fromtheir children. The chil dren have been
traumati zed by their fathers’ arrests, the |oss of a parent, and
the many ways their |ives have changed. Many wonen worry that
their husbands will opt to make new lives for thensel ves. They
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hope for legislative relief that will return their husbands and
restore their famlies.

US immgration laws and policies -- particularly those that
arose fromthe 1996 I mm gration Act, AEDPA and the 1996 Welfare
Act — include a multitude of inpedinments to obtaining |egal

status and to famly reunification.®® These |laws: have led to
the renoval of |ong-term permanent residents (w thout reference
to their famlies in the United States) based on old crimnal
convi ctions; mandate the detention of |arge categories of
immgrants; establish nmulti-year and pernmanent bars to re-entry
into the United States for a variety of inmmgration offenses;
condition famly reunification on the incone of a sponsoring U S
citizen or |awful permanent resident; and treat many i mm gration
violations as crinmes. The |aws have severely inpacted border
famlies due to their high rates of poverty, high incidence of
mul tiple or “m xed” inmgration statuses, and frequent visits to
and from Mexi co.

A. U S Border Fanmlies with Menbers with Past Crim nal
Convi cti ons

“M. G,” a lawful permanent resident for 50 years, was watching
tel evi sion one afternoon when his grandson, who lived with him
rushed into the house followed by police officers. 3% After the
police found narcotics in the boy’'s room they arrested himand
M. G. M. G spent 90 days in jail before pleading guilty to a
drug possession charge on the advice of counsel. He received
probation. Twenty years later, the INS deported the 81-year-old
man as an aggravated fel on.

The 1996 I mm gration Act and AEDPA expanded the crinmes for which
immgrants could be renoved, limted their ability to contest
removal based on equitable ties (including famly) in the United
States, and required the detention of broad categories of
immgrants. Lawful permanent residents, whose famlies |ive
here, can now be renoved for any of an exhaustive list of crines
that they commtted, even years before. One category of such
crimes — “aggravated felonies” -- has no parallel in crimnal
law, and includes relatively mnor offenses |ike shoplifting, tax
evasi on, fraud, receipt of stolen property, obstruction of
justice, perjury, docunment fraud, snmuggling famly nenbers into
the country (in some cases), and certain ganbling offenses.3*

These | aws have led to the renoval of thousands of persons, with
dire consequences for their famlies.*! An estinmated 87 percent
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of those arrested and deported for DW convictions in the INS
enforcenent action that caught M. S-, for exanple, had spouses
and children.?*2 In fact, the human hardshi p worked by these

provi sions has been so egregious that the architects of the 1996
| mm gration Act have criticized the INS for enforcing the |aw,
argui ng that the agency should exercise its “prosecutoria

di scretion” not to seek renoval in certain cases.*?® On Novenber
17, 2000, her |ast day as INS Conm ssioner, Doris Meissner issued
an internal INS instruction that set forth the criteria INS
officials should weigh in determ ning whether to investigate and
initiate proceedings. Wile a positive step, the possibility of
a favorabl e exercise of discretion does little to soften the
under |l yi ng | aws.

Li ke the other anti-famly provisions of U S. inmmgration |aws,
this one particularly affects border communities. |In one case,
for exanple, a U S citizen teenager from San Di ego commtted
suicide follow ng the renoval of his father. The father, a 29-
year |awful permanent resident, had received a 90-day sentence
for selling $10 worth of marijuana ten years earlier. In

Garl and, Texas, a lawful permanent resident construction worker,
faced deportation and separation fromhis wfe and young sons for
athird DW offense he had commtted ten years earlier.*** The
man had given up drinking seven years before. [In another case,
the INS deported a 72-year-old man, who had been a | awf ul

per manent resident since 1962, based on a theft conviction for
whi ch he received three years probation.®® The man now ekes out
aliving as a taxi driver in Tijuana. Although he has four U S.
citizen children living in San Diego, he sleeps on a famly’s
[iving roomcouch in colonia “La Paciencia.” Hi s children can
see his new community from Chula Vista, but they cannot bring him
back.

The 1996 I mm gration Act al so mandates the detention of nost
imm grants who are in renoval proceedings due to crimna
convictions. As a result, INS detention capacity has nore than
doubl ed since 1996, from 8,592 beds per night to roughly 20,000
at present.*®% The INS has consistently refused to pursue hone
detention or other legally perm ssible alternatives that would
mtigate detention's inpact on immgrant famlies.®*’ To the
contrary, the renoteness of detention facilities, frequent
transfers, predatory tel ephone contracts, and strict visitation
policies create significant barriers to even the nost cursory
ki nds of famly contacts.38

B. Bars to Lawful Pernanent Resi dence

“M” and “J-,” ages 20 and 21, have resided in a U S. border
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comunity since they were infants.?° The sisters have frequently
returned to Mexico during holidays and on school vacations to
visit relatives. Their nother is a | awful permanent resident and
their step-father a U S. citizen. Their step-father has filed
visa petitions for them In June 1999, M and J- conpleted their
hi gh school studies and both were offered partial scholarships to
state universities. Shortly after this, they went to Mexico to
spend an evening with relatives. Upon their return, they clainmed
to be U S citizens. They are now permanently barred fromre-
entering. |If they attenpt to reenter illegally, their prior
orders of renoval will be reinstated and they could face crim nal
prosecuti on.

The 1996 Imm gration Act created a series of bars to | awful

per manent resident status and to readm ssion to the United

St ates, based on undocunented status, previous renovals
(deportations), illegal re-entries, and a range of deceptions and
m st akes that are comon-place in inmgrant communities. These
provi si ons have consi gned thousands of inmgrant famlies to the
soci o-econonm ¢ margi ns and even to physical separation. Because
they are triggered by attenpts to re-enter the United States, the
bars di sproportionately inpact border famlies.

Thel996 I nmm gration Act inposed a three-year bar on re-entry for
t hose who have been unlawfully present for nore than 180 days and
a ten-year bar for those unlawfully present for nore than one
year.*% Wth the undocunented popul ation estinmated to have
reached 8.5 nillion,%provisions that target the undocunented
could affect mllions of U S famlies. The law allows for a
possi bl e waiver if the immgrant can denonstrate “extrene
hardship” to a U S. citizen or |awful permanent resident spouse
or parent.®2 The hardship worked on a U S. citizen or permanent
resident child (in a mxed-status famly) due to his or her
parent’s renoval cannot be considered. Even those who ultimately
qualify for a waiver nmust still wait outside the country, apart
fromtheir famlies, for nonths or years while their request is
adj udi cat ed.
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The three- and ten-year bars present a cruel dilemma for persons
required to |l eave the United States to secure fam | y-based visas.
They can either subject thenselves to the bars and |long-term
separation fromtheir famlies by departing, or they can remain
and | ose their chance at permanent residency. In Decenber 2000,
Congress extended in-country adjustnment to pernanent resident
status to those with visa petitions filed by April 30, 2001.3%3

Unl ess this provision is further extended, famlies who have not
met this deadline will face the very dilema that this short-term
fix sought to address.

The | aw al so created a permanent bar for those unlawfully present
for nore than one year or who have been ordered renoved, and who
later illegally reenter or attenpt to reenter.®* “M. E-" cane to
the United States with his famly as a child. After he becane
engaged to his U S. citizen high-school sweetheart, the couple
traveled to Mexico so that M. E-'s fiancé could neet his
extended famly. The INS caught M. E- as he tried to re-enter
the country. His prior unlawful presence, conbined with his
attenpted illegal re-entry, has made hi m permanently inadm ssible
to the United States.

The law is unforgiving to U.S. famlies wth nenbers who were
once renoved or ordered renoved. It bars the adm ssion of those
who were ordered renoved upon their arrival in the United States
for five years, persons ordered renoved in normal renoval
proceedi ng for 10 years, those renpbved a second or subsequent
time for 20 years, and those convicted of an “aggravated fel ony”
forever. 35 Between 1996 and 2000, the INS renoved an esti nated
721,000 persons, many away fromtheir famlies.*® All of them now
face bars to re-entry.

| Mm grants who illegally re-enter or attenpt to re-enter, after
bei ng renoved, face severe inmgration and even crim na
penalties. The imm gration consequences include reinstatenent of
the prior renoval order, without reference to the inpact of
removal on the U S, famly.®" In a famliar scenario, “M. Q"”
departed fromthe United States after the date designated by an
immgration judge. Three years later, he re-entered illegally,
and four years after that, married a U S. citizen. At this
point, he is the sole supporter of his wife and child, but he
cannot secure |lawful status and will face i nmmedi ate deportation
if he is ever apprehended by the INS,?358

| mm grants often make m stakes that, under our inmgration |aws,
permanently prejudice their ability to gain | egal status or
otherwise live in the United States. Each year hundreds of

| awf ul permanent residents, particularly in border comunities,
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claimto be U S. citizens or inproperly vote, often in the

m st aken belief that they are, in fact, citizens and can legally
vote.*® As M and J- can attest, these offenses |ead to pernmanent
exclusion fromthe United States, with no possibility of a waiver
based on family or other equitable ties.30

The 1996 I mm gration Act also increased the penalties for
docunment fraud.®! Attenpting to work by using fal se social
security or enploynent authorization cards can result in
substantial fines, renmpoval, and crimnal prosecution.®2? The use
of false enploynent docunents is w despread in inmgrant-

dom nated industries. An estimated 25 percent of the workforce
in lowa and Nebraska neat packi ng plants, for exanple, |acks
proper docunents.32® On February 23, 2001, a class action |aw
suit was settled that had effectively prevented enforcenent of
this provision for six years.®** G ven the high percentage of
newconers who work with fal se docunents, rigorous enforcenent of
this provision could devastate immgrant famlies and | aborers.

C. Fam |y Reunification, But Not for the Low Incone

The sponsorship provisions of the 1996 I mm gration Act deny | egal
reuni fication to thousands of famlies each year solely on the
basis of their incone. Under the 1996 Immgration Act, a U S
citizen or |lawful permanent resident who wants to petition for a
fam | y-based visa nust denonstrate that he or she can maintain an
i ncone of 125 percent of the federal poverty guidelines and can
sustain the (sponsored) fam |y nmenber at that sane |evel .5 This
responsibility attaches to the petitioner/sponsor until the
famly menber naturalizes or works for 40 “qualifying quarters,”
whi ch normal |y takes ten years.®® |n many cases, it lasts

t hroughout the famly nenber’s life. During this tinme, any
agency that provides a neans-tested public benefit can sue the
sponsor for the cost of any benefits used by the immgrant.3¢” |[f
the petitioner cannot neet the 125 percent requirenent through
his or her inconme and cannot nmake up the difference with assets,
he or she can still try to find a co-sponsor.3%® However, co-
sponsors nust be able and willing to assune the sane open-ended
l[iability for the intending inmmgrant.

According to a CLIN C study, 20 percent of U S. citizens and

per manent residents who cone to charitable inmm gration prograns
in the hope of petitioning for famly nenbers cannot neet the
sponsorship requirenents.®°® Many famlies who neet the 125
percent threshhold nust inmm grate nmenbers on a staggered basis,
resulting in their |long-term separation.®?° These requirenents
have severely inpacted border communities, which have an overal
poverty rate of 25.5 percent.®? Servicios Para |nmgrantes, the
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i mm gration programof Catholic Social Services of Laredo, Inc.,
estimates that 80 percent of its clients cannot neet the initial
125 percent poverty threshhol d.

The stated purpose of the sponsorship requirenents is to prevent
t he adm ssion of those who m ght use public benefits. Yet the

| aw precl udes the adm ssion of immgrants who, through their own
enpl oynent, could help to support their famlies.®? It also
prevents famly nmenbers who already live in the United States
frominproving their job prospects by obtaining | egal status.

The | aw does not consider the best interests of the famly. Nor
is it necessary because the 1996 Wl fare Act precl udes npst
immgrants who entered the United States after August 22, 1996
fromreceiving neans-tested benefits for five years.3® After this
tinme, “deem ng” (counting the sponsor’s incone as the
immgrant’s) prevents nost inmgrants from obtaining benefits
until they naturalize or earn 40 qualifying quarters.3™ In
effect, the 1996 Imm gration Act denies |legal status to an overly
broad category of inmmgrants on the ground that they m ght need
publ i c assistance, but the 1996 Wl fare Act nmakes this nearly

i npossi bl e.



D. Backl ogs and Del ays

Opponents of a legalization programargue that it would reward
scoffl aws at the expense of persons who have satisfied all the
| egal requirenents and procedures for |awful permnmanent
residence.®® Wiile this may be effective rhetoric, it ignores
the mllions of undocunented persons who have, in fact, adhered
to all the proper |egal procedures and been found eligible for
fam | y-based visas, but languish in nulti-year visa backl ogs and
I NS processing delays. On January 1997, nore than 3.5 mllion
persons who had been approved for fam|ly-based visas waited in
backl ogs, including nore than one mllion spouses and m nor
children of |awful permanent residents.®® U S. consul ar
officials privately admt that these outdated figures
significantly understated the size of this population even in
1997. 377

Backl ogs result from annual caps on both the nunber of visas
avail abl e based on the famly relationship and on the country of
nationality. Thus, their length varies depending on the
immgrant’s relationship to his or her the sponsor, as well as on
his or her nationality, with nationals from heavy sendi ng
countries subject to |onger delays. For exanple, a Mexican
spouse or mnor child of a | awmful permanent resident faces at
present al nbst a seven-year delay, while the adult son or
daughter of a | awful permanent resident can expect nearly a ten-
year wait.®® |f the famly nenber |ives abroad, backl ogs can
post pone reunification for years. Mre conmmonly, the intending
immgrant already lives in the United States and, because of a
backl og, overstays a non-inm grant visa or otherw se accrues tine
in unlawful status. Although eligible for a famly-based visa,
he or she also risks possible renoval and all the difficulties of
life on the | egal nmargins.

After waiting through his or her backlog, a sponsored famly
menber can apply to becone a | awful permanent resident. This
process takes place either in the United States through

“adj ustnment of status” or, outside the country, at a U.S.
consular office. At this stage, the inmgrant faces another
delay, this one due to INS case processing delays. Wivers to
bars on adm ssion, for exanple, can take nore than a year to
adj udi cate overseas. According to INS, adjustnent of status
applications filed today will take an average of 15 nonths to
process, with significantly |longer delays in sonme INS district
offices and for applications already in the INS pipeline.®® The
process takes 28 nonths in Harlingen, Texas.3®°

INS statistics, however, should be taken with a grain of salt.
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As the GAO recently affirned, the INS “does not know how |long it
takes to process aliens’ applications because its nationa
automat ed systens contain unreliable data and its districts do
not have automated systens for tracking many types of
applications.”38 The GAO concluded that INS' s total application
backl og, despite increased budgets and staffing, grew from one
mllion in FY 1994 to nearly four million in FY 1998-2000.3%2
roughly three mllion applications pending as of Septenber 30,
2000, an estimted 767,000 had been filed at |east 21 nonths
earlier. 38

Processing problens, in turn, delay naturalization, which
requires five years of pernmanent residence or three years if the
applicant is married to a U S. citizen. GCtizenship hastens
famly reunification because there is no cap on the nunber of

vi sas available to the spouses, mnor children, and the parents
of adult U S. citizens; the “imedi ate relatives” of U S.
citizens do not face visa backlogs. They do face, however, a
backl og of nearly 600,000 applications and an average processing
time of nine nonths. 3

E. The Crimnalization of Immgration Law and Its Effect
on Border Residents and Comrunities

“M. B-,” a 36-year-old native of Mexico, canme to the United
States with his famly at age seven. Hs wfe, children

not her, father, and six brothers live in Arizona. His wfe and
children are U.S. citizens, and his parents and siblings are al
either U S citizens or |lawful permanent residents. As a
juvenile, M. B- joined a gang. At age 20, he was sentenced to
prison for attenpted arnmed robbery. He served eight years of his
ten year sentence. Upon his release in Novenber 1993, the INS
deported himas an aggravated felon. Shortly thereafter, he re-
entered the country. For the next four years, he worked as a
supervi sor for a courier service. He fathered a baby boy with
his US. citizen girlfriend. Al though M. B- and his girlfriend
| ater ended their relationship, he renmained the primary care-
giver for their son

M. B- ultimtely married “Ms. B-,” a US. citizen. The couple
has one son, a three-year-old. |In Cctober 1997, M. B- was
arrested. He was subsequently convicted for illegal re-entry
after deportation. In June 1998, after serving an eight-nonth
sentence, the INS deported him The next day he tried to enter
the United States at a port-of-entry and was charged with ill egal
re-entry after deportation for an aggravated felony. |In March

1999, he received a 46-nobnth sentence.
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Ms. B- has three children froma previous nmarriage, ages 14, 11
and 9. Her first husband died several years ago and she relies
on social security survivor benefits of $1,200 per nonth to
support her famly. Al though she stopped working after her | ast
son’s birth, she recently returned to work to nmake ends neet.

She works six days a week at a car deal ership, processing car
paynments. Her hours vary. Sone days she works from9:00 a.m to
8:00 p.m Oher days she only works in the afternoon.

She relies on her oldest son to babysit her youngest during the
summer and when the ol dest is not in school. She feels guilty
about this arrangenment because it prevents her ol dest son from
participating in sports and other activities, but she does not
earn enough to afford a full-time baby-sitter.

M. B-'s nother suffers fromsevere diabetes. Due to her nedica
condition, she can no |longer travel fromtheir honme outside of
Phoenix to see M. B- at the prison in Tucson. Since his

i ncarceration, M. B-'s father has been diagnosed with

Al zhei mer’ s di sease.

In a letter to CLINIC dated June 29, 2001, M. B- wote: “I| do
not have anything in Mexico, no honme, no famly. | ama stranger
in that country. Since the first grade and all through high
school we began the day wth the Pl edge of Allegiance to the
flag. Now !l sit here in a cell wondering if I will ever be able

to put ny life together. Al | was trying to do was be a father

to my children and give themthe guidance that they now crave and
need. | amas Anerican as an apple pie and | dreamthe Anmerican

dream | bleed red, white, and blue.” Upon conpletion of his

sentence, M. B- will be renpved to MexXi co.

“M. V-7 entered the United States illegally in January 1979. He
wor ked, married and raised his famly in the United States. 1In
1986, he received permssion to work legally. Utimtely, he
becanme a | awful permanent resident based on his nmarriage to a
U S citizen. Follow ng passage of the 1996 Inm gration Act, the
INS arrested M. V- at his honme for prior DW convictions. When
the INS agents cane to his hone, M. V- was at work. The next
day, he presented hinself to INS, which detained himfor two

mont hs. He signed a paper agreeing to be renoved because he did
not know what el se he could do. After his renoval, M. V-
returned to the United States to live with his famly. In My
1999, INS arrested M. V- for re-entry following renoval. M. V-
received a 46-nonth sentence. Although his wife and children are
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US citizens and M. V- has lived in the United States for nore
than 20 years, he will be deported once he finishes serving his
sentence and he will never be able to re-enter |egally.

The | ast few years have seen, consistent with nore stringent INS
enforcenent, a sea change in the treatnent of inmgration
violations. Violations previously treated as civil offenses have
been transfornmed into crinmes, punishnents have increased,
prosecutions have soared and, particularly in border communities,
immgration crinmes have overwhel med the federal crimnal justice
system 38

The 1996 I mm gration Act established as crines a range of

imm gration-rel ated offenses, including making a false claimto
U S citizenship,®® voting in a federal election,®’ failing to
di sclose one’s role as a preparer of a false application for

i mmi gration benefits,3% know ngly presenting a docunent that
fails to contain a reasonable basis in | aw or fact,3®°nd hi gh
speed flight (above the speed [imt) froman inmgration check-
point.*° |t increased the penalties for immgration-related

of fenses, such as certain snmuggling of fenses®*! and docunent
fraud. 32

In 1998, federal prosecutors secured 21,351 convictions for
immigration violations, up from 10,178 in 1994.3%% O these,
15,032 were for illegal entries, 3,149 for re-entry after
deportation, 1,108 for snuggling or harboring, 1,068 for use of
fal se docunents, and 83 for naking a false claimto
citizenship. 3%

From 1995 to 1999, federal crimnal cases for immgration-rel ated
of fenses rose 169 percent across the country, with increases of
918 percent in the Arizona district, 492 percent in the New
Mexico district, 454 percent in the Western District of Texas,
343 percent in the Southern District of Texas, and 49 percent in
the Southern District of California.®® Conpleting the circle, 20
percent of the 69,093 “crimnal” renovals by the INS in 2000 were
for inmgration violations, such as illegal re-entries.?*® |In

1999, “imm gration” offenses conprised 18 percent of all federal
crimnal cases,?®” and 45 percent of the cases in federal

districts on the border.®® |t costs an estimated $86, 000 a year
to inprison federal inmates.3°

As the result of inmmgration and drug-related crinmes, the five
district courts on the border handl e 26 percent of the 60, 000
crimnal cases handled by the federal court system each year; the
other 89 district courts handle the remnining 74 percent.*° The
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average case |l oad per judge in these districts exceeds the

nati onal average by 400 percent. 4t Between 1994 and 1998,
immgration-rel ated prosecutions increased five-fold and the
nunmber of drug cases grew 125 percent, but federal judicial

of ficer resources rose only four percent.*?2 The recent decision
by the Suprenme Court holding that deportation orders can be
reviewed in federal habeas proceedings pronmses to tax the
federal court system even nore. 4%

The prosecution of immgration offenders has overwhel ned and
created disparities throughout the crimnal justice systemin
border communities. Unarmed U. S. marshals frequently find

t hensel ves significantly outnunbered by prisoners in court.4*
Feder al defenders cannot provide representation in |arge nunbers

of cases. In MAllen, the federal courts treat a first illegal
re-entry as a m sdeneanor and the federal defender does not
provi de representation. A second illegal re-entry is treated as

a felony, and a defender is appointed. In Qctober 2000, the
federal public defender’s office in McAlIlen handled 84 felony re-
entries after a deportation.*® 1In Del R o, however, despite the
fact that immgration-rel ated offenses conprise a relatively high
percentage of the case-load conpared to other districts on the
border, federal defenders are not appointed for even felony
illegal re-entries.*® Serious federal drug offenses are
increasingly prosecuted in state courts in El Paso and el sewhere
al ong the border due to overcrowded federal dockets.4”

In 1999, the nean sentence for an inmm gration conviction was 26
nont hs. 4%® A fourth of those sentenced for inmigration crines in
1999 had no crimnal history, but still received average
sentences of 11 nonths.*® Sentence length turns on the federa

gui del i nes, which have attenpted to standardi ze puni shnents for
federal felonies and serious m sdeneanors.*® The gui del i nes have
succeeded in achieving greater uniformty, but at the cost of
maki ng sentencing |l argely a nechani cal process. The guidelines
assign a base-level grade to each offense, which is raised or

| oner ed based on characteristics of the offense and a range of
“adjustnment” factors like the offender’s role in the crine,
possi bl e obstruction of justice, characteristics of the victim
and acceptance of crimnal responsibility. The offender is also
assigned to a separate category based on his or her crimna

hi story. 4! A sentencing chart conbines the final offense |evel
and crimnal history category, providing a sentencing range. The
judge may depart fromthe guideline range, if there is “an
aggravating or mtigating circunstance of a kind, or to a degree,
not adequately taken into consideration” by the guidelines, |ike
provi di ng substantial assistance in the investigation.??
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This system plays out for a few common inmm gration crinmes as
follows. Unlawful entry or remaining in the United States
follow ng a renoval or an order of renoval carries a base-Ileve
grade of eight, which increases by 16 levels (to 24) if the
renoval is based on an aggravated fel ony conviction.*? Unl awf ul
entry follow ng renoval for an aggravated felony could lead to a
sentence beginning in the range of 51 to 63 nonths, up to a range
of 100 to 125 nonths.** This explains the 77-nonth sentence of a
27-year-old for an illegal re-entry follow ng his deportation for
stealing beer froma conveni ence store.*® The man had cone to
the United States at age two, with his parents. He had been
sentenced to three-years probation for his crinme. He had
returned to the United States because he had no famly or support
systemin Mexi co.

Smuggling, transporting or harboring an unlawful alien generally
carries a base-level grade of 12, which is decreased by three
levels if the offense was not commtted for profit and invol ved
t he defendant’s spouse or child.*® Under the Sentencing Tabl e,
transporting one’ s spouse or child across the border, depending
on one’s crimnal history, could lead to a sentence fromfour to
ten nonths, up to 21 to 27 nonths.*” A false claimto citizenship
carries a base-level offense of 11, and is decreased by three
levels if not done for profit.*® This could lead to a sentence
range beginning at zero to six nonths, rising to 18 to 24

nont hs. 419

In Cctober of 2000, CLINIC net with dozens of nen serving
sentences for immgration offenses, primarily for illegal-
reentries following renoval, in the federal prison in Anthony,
Texas. Many had famlies in border conmunities, but few had
illusions about reunifying wwth themin the United States. Most
wanted to serve their sentences in Mexico, as provided for in the
“Treaty between the United States of Anerica and United Mexican
States on the Execution of Penal Sentences.” The so-called
“Prison Transfer” treaty was signed on Novenber 25, 1976, and
ratified by the United States on August 2, 1977. After exchange
of instruments of ratification, the Treaty entered into force on
Novenber 30, 1977. It allows sentences inposed in one country
to be served by nationals in their own country, provided a
simlar crinme exists in their country and the transfer wll
contribute to the offender’s social rehabilitation. The nen

| angui shed in U S. prison, serving their prison sentences for
immgration offenses, unable to return even to prison in their
own countries, for nonths or years. Let themknow, they told
CLINIC, we just want to | eave.
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I11. LONMWAGE LABORERS | N BORDER COVMUNI Tl ES

Each night of the week from May to Decenber, seasonal farm

| aborers congregate at the Centro de | os Trabaj adores Agricol as
Fronterizos in El Paso. The center, which opened in January
1995, gives farmworkers a place to rest, shower, change, receive
mai |, get a nedical check-up, and spend the night. Before the
Center opened, hundreds of farmworkers slept in parking lots and
on sidewal ks near the Paso del Norte bridge between EIl Paso and
Ciudad Juérez, in what were known as “lIslas de | as Focas” or

| sl ands of the Seals.*® Sone farmworkers still sleep outside.

QO hers sleep in shelters. Still others remain near the fields
during the week, sleeping several to a room The latter |eave
for work each Sunday night and return Saturday.

I n an exhausting routine, hundreds return to El Paso each day.
Farm | abor contractors come with buses and ot her vehicles each
night fromone to four a.m to transport the workers to the
fields. Transportation costs vary, but run between $1 to $5 one
way. In addition, the |labor contractors sell water, beer, other
drinks and food on the buses. Sone contractors refuse to
transport workers who have water containers and even require
workers to purchase beer as part of the agreenent to work.?*?* |In
a 1998 survey of 841 agricultural |aborers in the El Paso area,
20 percent reported not having access to food during their work
days, 30 percent coul d purchase al cohol at work, and 31 percent
did not have water at work to wash pesticides fromtheir hands. 4?2

The seasonal |aborers nostly pick chilis (green, jalapeno,
cayenne and red) or cut onions in New Mexico. They received from
55 cents to $1.25 per bucket of chili (depending on the type) and
55 to 65 cents per sack of onions. Wiile these prices fluctuate,
the range has not increased for the last 20 years and, during
this time, the real earnings of farmworkers have declined.
Seasonal workers regularly, if not typically, receive the

equi val ent of |ess than the m nimum wage. By |aw, | abor
contractors nust provide daily receipts to farmworkers and nmany
do. However, they often undercount the nunmber of hours worked or
they put the earnings of two or nore workers on the sane receipt.
In a typical receipt reviewed by CLINIC, a | aborer who had picked
60 sacks of onions at 65 cents a sack, earning $38, had been
credited with six hours, rather than the nine hours he had
actual |y worked.

Pi cking and cutting usually begins when it is |ight enough and
the crops are dry, and it ends at two to three p.m Labor
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contractors nust often travel to town to cash the check fromthe
farmer for the day’s work, as the farmworkers wait. Oten, the
wor kers do not arrive back to El Paso until many hours | ater
Most farm workers sleep only a few hours (two to three) a night.
Even the nost scrupul ous contractors do not pay the workers for
their travel tinme (fromthe tine they board the bus in the
nmorning until they disenbark at night), or for the tine before
dawn that they wait to begin work in the fields, or for the tine
that they wait to be paid. Unpaid travel and waiting tinme can
easily run six or seven hours per day. *?

Even during the season, agricultural |aborers cannot depend on
wor ki ng every day. Sonme days, the farmworkers earn little or
not hi ng, because the fields are too wet or their bus breaks down
or | abor contractors do not offer them enough to nmake the trip
and work worthwhile. On days like this, they do not earn the
“latira,” by which they mean the mninmumto survive. Wen farm
wor kers conpl ain that they have not been paid the m ninum | abor
contractors typically reply that they have only thenselves to

bl ame. Many seasonal | aborers |live off-season in “colonias” on
the U.S. side of the border. Qhers, including | awful permanent
residents, return to their hones in Mexico, particularly in

Chi huahua, Coahuila, Durango, Torreon, and Zacatecas. Many
children work during their vacations beside their parents in the
fields. Some wonmen who | ost garnent industry jobs have now
becone seasonal farm | aborers.

Farm wor kers do not enjoy the sane | abor protections, under U. S

| aw, as workers in other industries. This neans that any

organi zing activity, |like work stoppages, cannot |ast |ong and
must surprise the | abor contractors and growers. After two or

t hree days, |abor contractors can usually |ocate replacenent

wor kers and the farm workers cannot afford to forego their wages
for I ong anyway. Nonethel ess, stoppages can be successful, given
the pressures placed on | abor contractors by farners and on
farmers through their contracts with packi ng houses and
processing plants. The latter weld increasing control over the
farm processes and receive the lion's share of the profit from

t hese products. Indeed, despite their differences, seasonal
field | aborers, |abor contractors and farners have nore in conmon
financially, than any of them have in common with the conpanies

t hat package and sell their products. Accordi ng to one study,
chili workers in New Mexico receive five cents for every consuner
dol l ar spent on the chilis they pick.4*
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Enri que Canpoya- Cal deron, fromthe snmall town of San Di ego,

Chi huahua, began work as a farm | aborer at age 18. From 1950 to
1960, he worked under contract as a “bracero.” Hs father and
one brother also worked as braceros. Although the bracero
program ended due in part to its scandal ous treatnent of m grant
| aborers, M. Canpoya renenbers the programas preferable to his
current situation. At that time, he primarily worked the sugar
beet harvests in Col orado, Nebraska, Montana and Wom ng, earning
$12 to $13 per acre harvested. He coul d harvest an acre of
beets each 12-hour day. Harvesting cotton paid himslightly

|l ess. As a bracero, M. Canpoya received free | odging, food and
transportation to and from hone. He worked under three- and si x-
nmont h contracts and, given |ow costs, could nmake a decent |iving.

Now 70 years old and a U. S. |awful permanent resident since 1991,
M. Canpoya still works the crops, harvesting chili and onions
fromMy to Novenber. He earns on average $200 a week, but nmnust
rent an apartnment in Cudad Juarez for his wife ($120 a nonth),
rent a roomwth several other nen in Hatch, New Mexico (another
$120 a nonth or $30 a week) where he works, and pay for food and
other living expenses. He returns every Saturday fromHatch to
visit his wife in Cudad Juarez and to | eave his weekly earnings.
He departs for the fields every Sunday at 4 a.m M. Canpoya
receives $469 a nonth in Supplenental Security Incone. Of-
season, he does whatever work he can find and sonetines collects
unenpl oynent. During his life, he has worked on average eight to
ten nonths a year in the fields. Al though off-season has been a
financially difficult time for him he thinks that the tine
resting at his honme in San D ego, Chi huahua has allowed himto
remain healthy. M. Canpoya' s three children have grown. H's
two boys work in maquiladoras in G udad Juarez and his daughter
lives in El Paso. He thanks God for what he sees as the mracle
of his good health, but knows that he has becone | ess productive

in recent years and does not think he will last nore than two or
three nore years working in the fields. He hopes to retire one
day soon.

| mm grant advocates often read an econom c purpose into U S
immgration policies. Few dispute that the policies have an
econom c effect, forcing | owwage mgrant |aborers to live a
mar gi nal existence in the United States or to remain in Mxico.4®
The border bl ockades, the plethora of Iegal barriers to |awful
status, enployer sanctions, and the crim nalization of
immgration violations, place | owwage | aborers in a position
that nmakes it difficult for themto secure jobs that pay |ivable
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wages or offer acceptable working conditions. |If mgrants
survive the journey north, they often endure shanmeful wages and
wor ki ng conditions. |If they work in Mexican border cities for
forei gn-owned conpani es, they can expect to earn the equival ent
of only $1.25 an hour.

The growmh in service sector jobs, which pay little and offer
scant benefits, represent a salient feature of the restructured
U.S. econony. Foreign-born workers occupy service sector jobs at
hi gh rates.**® The trend has been particularly pronounced in

border communities,*” and will likely continue. Mre than 60
percent of jobs created in Texas over the next decade will be in
retail, food service, personal services and health, trucking,

constructi on and mai nt enance. 428

Border conmunities have a per capita incone of $10,648 and a
nmedi an househol d i nconme of $20, 747.4° Excl udi ng San Di ego

County, per capita incone in border communities equals 61.9
percent of the national average.®® Mre than 25 percent of

border residents live below the federal poverty line,*! with
poverty rates in 1997 of 35.3 percent in Canmeron County
(Brownsville), 37.6 percent in H dalgo County (MAllen), 32.6
percent in Webb County (Laredo), 39.7 percent in Maverick County
(Eagl e Pass), 27.8 percent in El Paso County, 25.8 percent in
Santa Cruz County (Nogales), 30.3 percent in Inperial County

(Cal exico), and 14.2 percent in San Diego County.*¥? The six
poorest Metropolitan Statistical Areas in the United States can
be found on the border.**® El even Texas counties rank anong the
nati on’s poorest one percent, neasured as per capita incone bel ow
$11, 000.#* O the poorest ten percent of the nation's counties,
nmeasured as per capita income bel ow $14, 000, New Mexi co has
three, Arizona four and California two.*® I n addition, indicia of
poverty in border communities, |ike food pantry use, has
increased in recent years. This is due, in part, to the 1996
Welfare Act. FromJuly 1996 to June 1999, the El Paso Food Stanp
casel oad declined 64 percent, nostly the result of voluntary

w thdrawal s due to fear by qualified persons over the inmgration
consequences of participation.*® Not surprisingly, the El Paso
comunity has witnessed a correspondi ng i ncrease, 68 percent in
the | ast year alone, in food bank use.*¥

Part of the solution to poverty would be a better educated
wor kf orce. However, long-term state residents, who are
undocunent ed, cannot afford to attend col |l ege since they do not
qualify for federal financial aid and nust pay out-of-state or
international tuition rates.*® Mst of these students have lived
inthe United States and in their respective communities for
years, typically having been brought to the United States by



their parents as young children.

As with immgration issues, the border represents the epicenter
of some of the nation’s nost disturbing | abor trends, including
subsi stence-1 evel pay and dangerous workplaces. As the |ocus of
I NS enforcenent policies and corporate recruitnent efforts, the
border plays a central role in the process of feeding immgrants
into service sector jobs. Labor contractors and recruiters have
becone a fixture in border comunities.*® Sone deceive workers
regardi ng wages, working conditions and housing costs. In one
case, labor contractors transported Mexican and CGuat enal an
nationals fromthe Arizona border and enslaved themin Florida
and South Carolina, allegedly to pay off transportation debts.4?°
In sone cases, recruiters and even enployers work directly with
smuggl ers. 441

Border communities also provide a window on the |ives of | ow wage
| aborers. Residents include workers displaced by NAFTA and
agricultural |aborers. Low wages, dangerous working conditions,
hi gh turnover rates, and | ax governnent oversi ght have created a
m grant industrial |abor pool, whose Iives and jobs increasingly
resenbl e those of agricultural |aborers.#*? The border nmay be the
best place to witness the hardshi ps caused by the new econony.

Finally, the border presents a case study in the historic

i nt erdependence between the U.S. econony and Mexican | aborers.
This relationship has waxed and waned based on U.S. |abor needs,
but has been extended and solidified in recent years. It has
also led to the creation of an industry of assenbly plants
(maqui |l adoras) in Northern Mexico that has transfornmed |ife on

t he border.

A The Need for Foreign-Born Laborers

Forei gn-born | aborers constitute 12 percent of the U S

wor kf orce. 4 Despite the U S. econony’s recent downturn, the
need for immgrant | abor remains strong and will |ikely

i ncrease.** According to the Departnent of Labor, by 2008 the
United States will have an estimated five mllion nore jobs than
| aborers.*> In lowa, where the fastest grow ng segnent of the
popul ati on is people over 100 years ol d,**® a bi-partisan
Strategic Planning Council, fornmed in 1999, determ ned that the
state woul d need 310,000 new residents by 2010 to assure its
econom ¢ and social viability.%’ The Council identified increased
imm gration as one of three ways to nake up the projected

popul ation loss.*® A simlar study projected that Wsconsin
woul d create 388,000 new j obs by 2008, but that the nunber of new
workers in the state would grow by only 139,000.4° Cities |like
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Pi ttsburgh, Philadel phia and Louisville, whose popul ations
significantly declined in the 1990s, have begun to | ook to ways
to lure inmmgrants to offset dw ndling popul ations.*? |mrgrants
have been widely credited with the revitalization of New York
City and other major cities.

Certain industries, |like the neatpacking industry, depend heavily
on immgrant |aborers. In 1999, the INS began an initiative in
Nebr aska neat - packi ng plants, called “Qperation Vanguard,” which
aimed to stem undocunent ed enpl oynent through docunent checks
rather than nore intrusive work-place raids. Under this program
INS col |l ected enpl oynent eligibility information, including
soci al security nunbers, at targeted neat-packing plants, and ran
this information through INS, Social Security Adm nistration and
Departnment of Labor databases, to determine work eligibility.
Managenent in sone neatpacking plants cane to refer to the

resul ting displacenment of their workers as a formof “ethnic
cleansing.” A state task force concluded that the initiative
caused a laundry list of problens, fromwork sl owdowns and
reduced prices for livestock producers, to increased use of
public assistance, food pantries, and honel ess shelters, and even
ariseincivil rights violations.*! The Task Force reconmended
maki ng “nore visas available to the non-citizen workforce” and
urged Congress to “consider an ammesty program for all workers
and famlies currently in the United States.*?

Restrictionists argue against |egalization partially on the
grounds that it will operate as a nagnet to additiona
undocunent ed workers. It may be nore appropriate to worry about
the long-termavailability of sufficient nunbers of inmm grant

| aborers, particularly Mexican nationals who account for between
three and four and a half mllion of the undocunented in the
United States.“*® Denpgraphic factors indicate that em gration
pressures in Mexico will decrease significantly over the next
decade. Since 1970, the birthrate of Mexican wonmen has decreased
from an average of nearly seven to roughly three children.**
This means that the net growth of the Mexican |abor force from
ages 15 to 44 wll drop 500,000 to 550,000 per year by 2010,
significantly reducing the pressure to emgrate.*®

B. Wages and Benefits

Nationally, the great wealth created by the U S. econony in
recent decades has not translated into an increase in earnings
for the working poor. Between 1977 and 1999, the average after-
tax income of the bottomfifth of households fell nine percent,
while the top fifth increased 43 percent.#® |n 1999, the top 20
percent of wage earners received 50.4 percent of the national
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income, with the top one percent receiving 12.9 percent, as much
after-tax incone as the bottom 38 percent conbi ned.*’” The m ni mum
wage has | angui shed at $5.15 an hour since Septenber 1, 1997.
Wiile its real value has nosedi ved over the |last 30 years, it
represents the normin many industries.*®

A di sproportionate nunber of foreign-born persons reside in
border communities, and the foreign-born work di sproportionately
in the | owest-paying, |least desirable jobs in the United States —
garnment, hotel, fast food restaurant, neat-packing, poultry
processing, and agricultural [abor.%° The nedian incone in these
jobs ranges from $6.42 to $9.18 an hour,*® hardly a |ivabl e wage
and not even poverty-level for a nodestly-sized famly.%?! In
1999, the nedian foreign-born worker earned $9.62 an hour, with

H spani c nen earning $8.33 and Hi spanic wonen earni ng $7. 05. 462

The outl ook dins considerably for | ower-end earners. In 1997-
1998, the average U.S. farm worker earned $5.94 an hour.® This
represented a decline of 95 cents an hour in real dollars from
1989. 4% | n addition, mgrant |aborers earn inconme for only 24
weeks a year on average.“% Since 1990, the nedi an i ncone of

i ndi vi dual farm workers has renmi ned bel ow $7, 500 per year, while
the nmedian farmworker famly earns |ess than $10, 000.4% Certain
m grant |aborers earn “as little as $185 per week, and nore than
one-half of their famlies have incones bel ow the poverty
l[ine.”*7” 1n Los Angeles, the average garnent worker nakes bel ow
$8, 000 a year.*® Day |aborers in southern California earn a nean
sal ary of $568 a nonth.*® Sub-m ni mum and non-paynent of wages
has becone endem c, particularly for day |aborers.*?

Beyond subsi stence-1 evel wages, a significant percentage of |ow
wage | aborers in border communities do not receive health or

ot her basic benefits through work. Nationally, only 47 percent
of foreign-born workers received health insurance in their jobs
in 1999, 37 percent of H spanic nmen and 34 percent of Hispanic
woren. 4t In a 1999 study, not a single one of 481 day | aborers
in southern California had health insurance.*2 Simlarly, there
has been a decline in the working conditions and benefits offered
to agricultural |aborers in recent years, including health care,
housi ng, transportation and neal s.*® Many service-sector workers
do not even receive overtinme or vacation pay on nationa

hol i days. 474

The Fair Labor Standards Act of 1938 (FLSA) sets m ni nrum wage,
overtine pay, and child | abor standards.*® However, its m ninmm
wage | evel does not suffice, it exenpts various types of workers
fromcertain requirenents, and it does not speak to other terns
and condi tions of enploynent (such as enpl oyee benefits) that
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continue to be governed by whatever agreenent exists between the
enpl oyer and enpl oyee.*® The FLSA exenpts agricultural |aborers,
the |l east protected of U S. workers, fromits overtine

requi rements, 4’ and allows certain children working in
agricultural jobs to work at younger ages and at nore hazardous
jobs than other children.%® States could fill sone of these
gaps, but have not. Eighteen of 46 states surveyed in 1997
reported that they had set no mninumage for mgrant or seasona
farmmork, and 16 states had established m ni num ages between ages
nine and twelve.%® Gven these paltry protections, it cones as
no surprise that DOL investigations regularly find young children
illegally working in agricultural |abor, in border comunities
and el sewher e. 48

In its nodest aimto make abused workers whol e, the FLSA does not
allow for the kind of penalties that would assure conpliance.*
Renedi es for mnimumor overtinme wage violations include back pay
and |iqui dated damages equal to the anpbunt owed.“%2 Repeated or
wllful violations of these provisions carry fines no greater

t han $1, 000 per violation.*® The penalties for firing or

di scri m nating agai nst enpl oyees who bring conplaints or
institute actions under the |law include reinstatenent, pronotion,
paynment of |ost wages, and |iquidated damages equal to | ost
wages. 8 Wl ful violations of these provisions carry potenti al
crimnal liability.*® State |laws do not significantly bol ster
prot ecti ons agai nst enpl oyer m sconduct . 4

Even if existing worker protection |aws were strong enough,
federal and state governnments would still lack the capacity to
enforce themin a meani ngful way.*” The 942 U.S. Departnent of
Labor investigators who enforce the FLSA's m ni num wage, overtine
pay, and child | abor standards, mnmust cover nore than seven
mllion work sites and roughly 100 million workers.*® States
enploy, in total, perhaps 500 investigators,*®w th nore than half
of the states with 10 or fewer officers.4%®

DCOL i nvestigations of problemindustries have reveal ed
significant violations of the FLSA. A 1997 survey by DOL and
Cccupational Safety and Health Act (OSHA) inspectors of poultry
processi ng plants found an FLSA conpliance rate of |ess than 40
percent, with nost violations due to the failure to pay overtine
and to keep accurate records.*? By the DOL’s next industry-w de
review, four years later, conpliance had “declined
significantly.” In fact, 100 percent of the plants surveyed
violated the law. %2 Enployers had failed to pay enpl oyees for
all the hours they had worked, including overtinme.*® They had
under count ed hours, nade i nperm ssible deductions, m sclassified
enpl oyees as exenpt fromovertine, and failed to pay for the tine
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wor kers spent putting on, sanitizing, renoving and cl eani ng
gear . 4%

DCOL investigators have regularly found substantial non-conpliance
by growers and | abor contractors with the FLSA and the M grant
and Seasonal Agricultural Wrker Protection Act.*5 An

i nvestigation of the grape pruning and tying work, for exanple,
found that 21 percent of the growers and 52 percent of the farm

| abor contractors in California violated the FLSA s m ni num wage
provi sions.*® Not only do farm workers receive the | east
protection under U S. law, but other industries increasingly
resenbl e and even nodel thenselves on the agricultural industry.

C. Danger ous Wor kpl aces

The Cccupational Safety and Health Act of 1970 (“OSH-Act”)%e’

requi res enployers to provide workplaces that are “free from
recogni zed hazards,” to conply with safety and heal th standards,
to warn workers of potential hazards and to provide safety

equi pnent . 4% Enpl oyees, in turn, can request an inspection of
potentially hazardous safety and health conditions, and cannot be
di scrimnated against for filing a conplaint or instituting a
proceedi ng. 4°® Enpl oyers nust abate OSH Act violations within a
reasonable tinme, and can be assessed financial penalties and
crim nal sanctions. >

OSH- Act has failed to alleviate working conditions that have | ed
to scandal ous rates of death and injury anong foreign-born
workers in certain industries. Pesticide

poi soni ng, *®construction injuries,*?sweatshop fires,5 exposure

t o dangerous chemi cal s,%* homcides in retail jobs,®® repetitive
stress injuries and cuttings®® have particularly afflicted
immgrant | aborers. Overall, H spanics work at higher rates in
dangerous jobs (like agriculture and construction),®’receive |ess
training, and take on the nobst perilous tasks.%® |n 1999,

Hi spani c workers suffered a fatality rate 5.2 per 100, 000

wor kers, 20 percent higher than whites or blacks.®® |In 2000, 815
Hi spani ¢ workers suffered fatal work-place injuries, with a 24
percent increase in fatalities anong H spanic construction

wor ker s, 510

A recent investigation by Newsday found that foreign-born workers
accounted for three of every ten workplace deaths in New York

bet ween 1994 and 1999.°%! |n total, 500 foreign-born workers died
during this period, 61 percent of them homi cide victins.5!?

Forei gn-born workers die at significantly higher rates than the
native-born in New York and other inmm grant-popul ous states. In
California and Florida, the percentage of foreign-born
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agricultural worker deaths is twice that of native-born

wor kers. ®*  Because imm grant deaths occur largely in retail and
service-sector jobs, OSHA routinely fails to investigate them?5
From 1994 to 1999, it did not investigate 874 inmm grant deaths,

i ncludi ng 202 deaths in New York. 5%

Forei gn-born workers in certain industries also suffer high rates
of injury. Wrkers in meat-packing plants rank first in rates of
repetitive stress injuries and in overall injuries and illnness.5
Poultry processing workers fare only slightly better.%7’ An
estimted 10,000 to 20,000 agricultural workers, including
children, suffer from pesticide poisoning each year.%® |In a
recent survey of Latino immgrant “residential construction”
workers in North Carolina, fewer than one-half received “fal
arrest” equi pnment and not a single one identified OSHA or its
state counterpart as the place to file a conplaint regarding a
danger ous working condition.%® Once injured, many inmgrants do
not receive worker’s conpensation for years (if at all) because

t hey cannot negotiate conpl ex state bureaucracies.5®

D. Uni on Organi zi ng

Though uni quely vul nerable to exploitation, immgrants work

| argely outside the protections of organized | abor. Menbership
in | abor unions declined from39 percent of the U S. workforce in
1954 to less than 14 percent today.%?* Only recently, after
decades of hostility and negl ect, has organi zed | abor begun to
recruit inmgrants.®?2? Record nunbers of undocunented workers,
particularly in the service sector jobs that characterize the new
econony, have nmade this a necessity.®® |[|nmigrants conprise an
estimated 75 percent of the nenbers of the Hotel Enpl oyees and
Rest aur ant Enpl oyees I nternational Union,®* and 60 percent of the
Servi ce Enpl oyees I nternational Union.?®*

The National Labor Relations Act (NLRA)%2prohibits enployers from
interfering with the rights to organize, bargain collectively,
stri ke, pressure enployees to support a particular union, or

di scourage themfromjoining a union. The NLRA does not cover
mllions of workers in immgrant-dom nated industries, including
an estimated three mllion agricultural |aborers, one mllion
donesti c enpl oyees, and seven mllion i ndependent contractors.5

Human Ri ghts Watch summari zed the plight of |aborers excluded
fromNLRA' s protections as follows: “Their enployees can fire
themw th inpunity for engaging in concerted activity, including
trying to forma union, to bargain collectively, or to strike.
They have no | abor board or unfair |abor practice nechani smthey
can turn to for redress.”%® Labor organi zers on the border
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report that agricultural workers can engage in work stoppages and
ot her actions, but that these nust take |abor contractors and
growers by surprise and can |ast no nore than two or three days.

The exploitation of inm grant donestic workers by border
residents represents a pervasive problemand, in certain cases,
anounts to slavery. “Ms. F-” mgrated to the United States with
her baby girl from Uruachi, Chihuahua as a teen-ager.%*® She cane
on the advice of her brother who had heard of a famly in G udad
Juarez who needed a live-in maid. Wen Ms. F- reached G udad
Juarez, she learned that the famly lived in EIl Paso. She
ultimately worked for three famlies in the area. *“M. O,” a
son in the third famly, convinced Ms. F- to nove (with her

i nfant daughter) into his squalid trailer honme, with his nother
and three brothers, near Hueco Tanks outside El Paso. As it
turned out, M. O’'s famly had a history of donestic violence.
One of the children in the famly had died as an infant, and

anot her child, who the famly had taken in, had been renoved by
Child Protective Services. |In short order, the famly took
possession of Ms. F-'s daughter, separated her from her nother,
and sadistically abused her. Ms. F- lived like a slave, tending
the famly's land. Two tinmes, she tried to escape. After the
second time, M. Os nother threatened to kill the child if Ms.
F- tried to |l eave again. In Decenber 1999, the child di sappeared
and, although famly nmenbers have admtted she has di ed, her body
has not been found. Ms. F- remains in the United States, as a
Wi tness in the prosecution of various nenbers of the famly who
ensl aved her and apparently killed her child.

As with the FLSA, the NLRA suffers from weak enforcenent renedies
and resources. The NLRB can order an enployer to pay back wages
and benefits, to reinstate an enployee, to obey the law, and to
undo the illegal steps taken.®® These penalties do not di ssuade
anti-organi zing efforts, including the firing of |abor

organi zers. %! |n addition, the nunber of staff at the National
Labor Rel ations Board has fallen to 2,000, slightly above 1950

| evel s, while the nunber of unfair |abor practice cases has
tripled since 1950. 532

The enpl oyer sanctions provision of the Inmmgration Reform and
Control Act of 1986 (I RCA), our nation’s |last |arge-scale

| egal i zati on program has al so i npeded union organizing. |RCA
made it illegal for enployers to hire persons they knew to be
undocunented. Its supporters argued that the | aw woul d benefit

U S. workers by providing |legal status to a particularly
expl oi tabl e group and that sanctions would prevent the hiring and
(thus) entry of new undocunented workers. |In fact, a w de
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consensus has energed that enpl oyer sanctions have not only
failed to neet these goals, but have backfired.®? Since |RCA,
enpl oyers have hired the undocunented in record nunbers, as

evi denced by an undocunented popul ation that significantly
exceeds pre-1RCA levels, and exploitation of these workers has

i ncreased. Enpl oyers now know whi ch of their enployees are
undocunent ed, either because they accepted docunents they knew to
be false or they hired persons w thout docunents. Unscrupul ous
enpl oyers use this information to drive down wages and wor ki ng
conditions for their wrkers and, by extension, for other |ow
wage | aborers.%* They also threaten to report workers to the INS
if they attenpt to organi ze.®® The fact that undocunented
immgrants, particularly wonmen, work in poorly regul at ed

i ndustries, conpounds their vulnerability.

The INS' s role in underm ni ng uni ons has been well -publicized.

An INS internal instruction requires agents to determ ne whet her
information | eading to a possible raid or other enforcenent
activity has been provided “to interfere with or to retaliate
agai nst” enpl oyees attenpting to exercise their |abor rights.53

| f so, the proposed enforcenent activity nust be reviewed
internally and can be cancelled. However, the instruction does
not have the force of |law and explicitly recognizes that a raid
can take place during a | abor dispute. 1In fact, INS continues to
conduct raids during organizing drives.>¥

Even the threat of less intrusive enforcement activities can

chill union organizing. Operation Vanguard, an INS initiative to
check the enploynment eligibility docunents of workers in Nebraska
meat - packi ng plants, did not reduce undocunented |abor. It

caused undocunented workers to swtch jobs or to return to their
old jobs under new identities.®® In an unanticipated side
effect, lawful workers also left their jobs, often for |ower
paying work, in the fear that INS would pursue their undocunented
fam |y nmenbers. 5%

Finally, the service sector econony has produced a m grant
wor kf or ce, conposed of both agricultural and industrial workers.
Hi gh turnover rates anong workers in these industries nake it
extrenely difficult to organize them 3%

E. Cor por at e Subsi di es

Ray Borane, the mayor of Douglas, Arizona since June 1996, sees

t he border blockade as |less an inmgration policy than as a
short-termstrategy that ends at the border. The growth of the
Border Patrol in Douglas — from 60 agents when he becane nayor to
560 now in a town of 14,000 — has been remarkable. At the sane
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time, the Border Patrol has brought econom c benefits to the
comunity and its agents have generally conported thensel ves
wel | .

Prior to the bl ockade strategy, the undocunented represented at
nost an annoyance in Douglas. Supporters of the strategy claim
that it reduces crine in border conmmunities. This has not been
the case in Douglas. Crimnals cross into the Douglas from
Mexico to burglarize homes. However, mgrants do not normally
commt these crines, and the crines have continued since the

bl ockade.

Once the Border Patrol concentrated its resources in certain
areas, the community experienced significant change and

di sturbance. Essentially, the new enforcenent strategy pushed
mgrants so far into the desert that the Border Patrol could not
reach them This has led to | arge nunbers of crossing deaths and
injuries, but has done little to close the border. Mgrants
still cross in large nunbers, at great risk. Mayor Borane

di sputes the Border Patrol’s conclusion that because

appr ehensi ons have decreased in the area, the nunbers of mgrants
crossing nust be di m ni shing. He renmenbers when the Border
Patrol clainmed that increased apprehensi ons neant that fewer

m grants were crossing.

Mayor Borane frequently visits Agua Prieta, Sonora, Dougl as’
sister city, totalk to mgrants. While not choked with mgrants
as in the early days of the border bl ockades, he has found Agua
Prieta’ s guest houses and shelters filled to near capacity. Mbst
m grants he neets cone fromthe southern Mexican states of

M choacan, QGaxaca, Veracruz, Chiapas, Quanajuato, and Mexi co.
They invariably come to work and are headed to destinations al
over the United States. (Qccasionally, he neets m grants who have
been caught trying to cross and who now want to return hone
because they have exhausted their resources. They live in a
tenporary |inbo, unable to afford either the trip hone or to the
United States.

Mayor Borane believes that U S. corporations and enpl oyers have
unjustly escaped blanme for the crossing deaths and probl ens
experienced by border comunities |ike Douglas. In his view,

t hese corporations |lure and hire undocunented m grants, but do
not hing to change the policies that force their prospective
enpl oyees to risk their lives in the desert.

Last year, several anti-immgrant groups, sone of themcertified
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hate groups, cane to the Douglas area to support |ocal ranchers
who had begun to arrest mgrants on their property. One of these
groups set up a pernmanent base in the area. Tensi ons have
subsided this year, but the mayor’s public stance on U S.
immgration policy and the irresponsibility of U S. corporations
has made hima lightning rod for hate mail.

U.S. labor laws and policies have justifiably been blaned for
their failure to protect |owwage immgrant | aborers. Less
explicit attention, however, has been paid to exploitative

enpl oyers who profit fromtheir workers’ |abor, but push the
costs of their workers on |ocal communities. These costs can be
readily seen in border communities where subsistence-I|evel wages
have | ed to housing, health, and environnental problens that
degrade the entire region.*! They can al so been seen in
econom cal |l y depressed, rural areas throughout the country that
struggle to bear the health, education, housing, |aw enforcenent
and ot her costs of poultry processing and neat - packi ng pl ant

wor kers. %2 Exacerbating this injustice, problemindustries have
been anong the major recipients of tax breaks, financia
incentives, grants and ot her governnent benefits.®?® The profits
earned on the backs of exploited work forces have been
privatized, but the costs of these workers have been socialized.

Fast food restaurants, for exanple, pay a higher percentage of
their 3.5 mllion enployees the m ni num wage than any ot her

i ndustry, and have an annual turnover rate of 300 to 400
percent.>* Al though de-skilled fast food jobs require little
training, this has not kept the industry fromcollecting
significant federal subsidies for this purpose.®® A 1996
investigation by the U S. Departnent of Labor concluded that 92
percent of the workers “trained” with federal dollars would have
been hired by the sane conpani es anyway and that their new jobs
were part-tinme, provided little training, and cane with no
benefits. 54

The state of M ssouri offers another case in point. |In 1999, the
state’'s legislature formed a Joint Cormittee on Immgration to
address what was perceived to be an “imm gration” probl em caused
by the influx of foreign-born poultry processing and neat - packi ng
wor kers. The resolution creating the commttee focused on the
heal t h, social service, educational, and |aw enforcenent burdens
created by immgrants.®’ 1In hearings, advocates described
grueling jobs that had an annual turnover rate of 75 percent,

wor kers who could not afford housing and health care, and others
who suffered permanently disabling injuries. The commttee’s
recommendati ons focused on the enployers’ responsibility for
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their workers. In particular, it encouraged corporations to

of fer English-language cl asses for workers and their famlies,
and concl uded that “before a business can qualify for state tax
credits, grants, or other related benefits, it should assist its
enpl oyees in finding adequate health care. "5

Simlarly, on May 1, 2000, a district court in Lancaster County,
Nebraska nullified a grant of $6 mllion in tax credits to the
Nebr aska Beef neat-packing plant under the state’s Quality Jobs
Act .5 The court held that the Nebraska Departnent of Revenue
had violated the Adm nistrative Procedure Act by awarding the
credits without previously enacting valid rules and

regul ations.®® Plaintiff’s |awers had argued that governnent
shoul d not subsidize the creation of lowquality jobs that did
not build a better the quality of life for the workers and their
comunities. Nebraska Beef had previously received $22 to $29
mllion in job, tax and investnent credits, grants, and
subsidies, and $2.5 mllion to train workers, half of whomleft
their jobs within 10 nont hs. %!
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F. Li ving Conditions of Low WAage Laborers in Border
Communi ti es

“Ms. S-” lives with her husband, “M. S-,” and their four sons,
ages three to 14, in the “colonia” College Park, which lies
northeast of Cint, Texas. Ms. S cones from Parral, Chihuahua,
and her husband from Mexico CGty. Ms. S obtained | awful

per manent residence 15 years ago, based on her nother’s U S
citizenship. M. S has been a | awful permanent resident for ten
years. Their children are U.S. citizens. |In My 1990, the
famly entered an installnment |and contract wwth a | and

devel oper. They paid $39.95 down for their property, and
financed $3,900 at 8% percent interest, over 30 years. Each
nont h, they must pay $29.99. Their total paynments under the
contract will equal $10,796. At the tine they noved in, the
comunity | acked all basic services. Since then, the famly’'s
situation has inproved. They are building an extension on their

home, which now has electricity. However, they still do not have
runni ng water and nust pay $32 twice a nonth to have their water
tank filled. In addition, the community still |acks a sewage

system and trash pick-up

Early in the |life of the community, the INS rai ded several hones,
forcing ten famlies to | eave. Since then, there has been | ess
di sruption. The community consists of 46 famlies, including
Ms. S’'s parents, who live across the street.

The famly's financial viability depends on M. S-, who works in
a factory that makes broons and nops. Local factories generally
pay the m ni mum wage, perhaps adding a few cents per hour for
nore seni or workers. After ten years of work, M. S- still does
not receive health or other benefits. Still, the work has been
steady. Recently, his plant has been | aying off workers, and
plans to nove at |east part of its operation. Since jobs are
scarce, this concerns the famly and could threaten the progress
t hey have nade.

In 1993, the colonia “East dint” consisted of roughly 25
famlies. Located to the northeast of dint, Texas, roughly
three mles over crude dirt roads in the desert, the comunity
was difficult to find, even for natives. At its inception, East
Cint |acked tel ephone lines, electricity, a sewage system
trash collection, nedical services, a grocery store, and a water
supply. As it turned out, it had also been built on a fl ood

pl ane. Each school day, its children would | eave their hones at
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6 aam and walk three mles down the dirt road to catch the 7: 30
a.m school bus.

Sr. Maureen Jer kowski taught Bible study classes to the children
of East Cint and other nearby colonias. She also worked to
organi ze the residents of colonias to demand basic servi ces,

recei ving nunerous death threats as a result. One afternoon in
July 1994, Sr. Maureen was returning with a van |oad of roughly
20 children when she found the road to the comunity bl ocked.

She saw helicopters, Border Patrol vans, and |l ocal sheriff cars.
The Border Patrol had raided the community. Agents went from
home to hone, interviewng residents. 1In total, they apprehended
si x people, including the parents (in one case, both a nother and
father) of several children in the van. Sr. Maureen took the
children to a Catholic Church and ultimtely brought themto

nei ghbors who agreed to care for them The arrests terrified
the comunity and, in particular, its children. 1t also

deci mated several famlies.

Subsequently, the residents of the community sued the conmmunity’s
devel oper based on its failure to provide utilities. As part
of the settlenent in the case, residents were given nodest
anmounts to buy land and rebuild hones el sewhere. Only two
famlies now remain in East dint.

The U. S.-Mexico border region couples the nation’ s fastest
growi ng comunities®wth its poorest.2 In 1980, an estinated
seven mllion persons lived in U S and Mexico border

conmuni ties. %4 By 1995, the popul ation had increased to 10.6
mllion, with 5.8 mllion on the U S side and 4.8 mllion in
Mexi co. %% From 1990 to 1996, the U.S. popul ation grew by 6.6
percent, but the population in border comunities swelled by 15
percent.>® Border cities |like Laredo, MAllen and Brownsvill e-
Har | i ngen have been anong the top ten fastest growing cities in
t he nation. %7

(1) Health Care

U. S. - Mexi co border communities experience high rates of
environnental -rel ated di sease and illness,®® partially due to
their difficulty in building public infrastructure, |ike water
and sewage systens, at a pace conparable to their rapid

popul ati on growmh.%° In particular, they suffer fromhigh rates
of hepatitis A neasles, shigellosis, and tubercul osis.5

Di abetes rates al so exceed the national average.>®!
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Hi gh nunbers of border residents |ack private health insurance —
an estimated 40 percent of Texans in border cities — renoving a
cruci al base of funding that would suppl ement public and indi gent
care. %% Border comunities also |lack sufficient nunbers of
doctors, nurses, and other nedical professionals. The federal
gover nnment has designated 41 of 43 Texas border counties
“medi cal | y underserved areas. "%

Contributing to the crisis in border health care, |ocal and

regi onal hospitals provide significant unconpensated care to

m grants and ot her foreign nationals.®* Public hospitals
(supported by | ocal taxpayers) disproportionately bear the cost
of treatnent in these cases. |In 1998, Thomason Hospital in E
Paso received $33 mllion fromlocal taxpayers, provided $43
mllion in charity care and absorbed $43.6 mllion in bad debt.5%
I n 2000, the hospital provided $50 million in charity care and
wote off $48 mllion in bad debt.>%®

The Sout heast Arizona Medical Center in Douglas has descended

i nto bankruptcy due, in large part, to the nore than $1 nmillion
in emergency nedical care it annually provides to Mexican
national s.%’ According to its Chief Executive Oficer, |ast year
the hospital treated 450 people — typically those suffering from
gunshot wounds, head and chest injuries fromcar accidents, and
heart attack victinms — who were brought to the nedical center by
the Mexican Red Cross.®%® |t also treated 225 undocunent ed person
brought to it by the Border Patrol, at a cost of $385, 000.°%%

Many cases invol ved young nen who suffered crippling orthopedic
injuries fromfalling into the concrete ditch that runs along the
fence on the U S. side of the border. Doctors in other border
comuni ties have al so docunented the severe injuries suffered by
fence junpers.®° To avoid incurring the nmedi cal expenses for

m grants, the Border Patrol does not take theminto custody, but
drops themoff at |ocal hospitals.

Private hospitals al so assune the significant costs of treating
m grants and | ocal undocunented popul ations, particularly for
enmergency services.®! Under federal |aw, hospitals nust

eval uate, treat, and stabilize those wth energency conditions,
or face significant nonetary penalties.%2? However, the federal
gover nment pays only for energency nedical care for the
undocunent ed provided by a “public” or “contracted” facility.%?
Li kew se, the Attorney General nust reinburse States and
political subdivisions, excluding private hospitals, for

ener gency anbul ance service provided to undocunent ed person who
are injured crossing.®* Total federal reinbursenents, however,
have anpbunted to only $25 million a year between 1998 and 2001.57®
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Tucson Medical Center, the | argest hospital in southern Arizona,
cares for Mexican nationals paroled into the United States for
treatment and for mgrants injured while attenpting to enter. In
2001, the hospital has served 137 foreign nationals at a cost of
$2, 539, 362, receiving only $226,660 in paynent. As of m d-June,

t he hospital had provided $1, 387,621 in unconpensat ed

humani tari an parol e cases in 2001, and $925,681 in illegal entry
cases. The Border Patrol refuses to arrest and assune custody
of mgrants who need nedical care, taking the position that this
relieves it of responsibility to pay for nedical services.®*® In a
typi cal case handl ed by the hospital, a 20-year old wonman, on her
way to Pennsylvania to work, suffered serious injuries in a van
acci dent involving 19 people.®” The woman suffered multiple

abrasi ons and contusions and a fractured ankle that required
surgery. It cost the hospital $15,193.57 to treat her. In

anot her case, a Mexican national fractured his shoulder and tibia
and suffered pul nonary contusions in a car accident in which 12
mgrants were injured or killed. It cost the hospital $43,361.05
to treat him The hospital received no conpensation in either
case.

A recent study attenpted to neasure the cost to border counties
of indigent health care to the undocunented. Total costs to
Texas border counties for | aw enforcenent, crimnal justice and
energency nedi cal care for the undocunented exceeded $23 mllion.
It concluded that Texas counties spent $1.8 mllion for energency
medi cal care; New Mexico counties $933, 268; Arizona counties
$5.025 million; and California’s two counties $12 mllion.>®

(2) Housing

Low wages, underenpl oynent, health care problens, and the ongoing
housing crisis in border comunities all converge in the
phenonenon of “col onias,” the unincorporated conmunities that
line the border. As of 1990, 43 percent of the households in
border counties participating in the Texas Econom cally

Di stressed Areas Prograns (EDAP) earned | ess than the poverty

| evel .%® In Texas, an estimated one in three border workers do
not earn enough to afford a house or apartnent.® Not only do
border communities face an acute shortage of affordabl e housing
for |l owincone persons, but an estimted two-thirds of the
housi ng units deened affordable by the | owincone (defined as
earning 30 percent of the HUD adjusted nedian famly incone) are
occupi ed by famlies who earn nore than 80 percent of the nedi an
fam |y incone. %8t

Sonme of the nation s | owest-wage | aborers -- including high
percentages of agricultural, manufacturing, construction, retail,
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and other service sector workers -- live in colonias.®® In Yuma
Arizona, 16 colonias house primarily seasonal farm worker
famlies, who harvest |ettuce, broccoli, cauliflower, cotton and
wheat . %8 The residents of Texas colonias work heavily in farm

| abor. %% A 1988 assessnent of colonias in the Lower Ri o Grande
and in El Paso County found that 29.5 percent of the workers did
field work, 24.4 percent construction, 14.9 percent factory work,
and 10.1 percent were janitors/mids.® A 1999 assessnent of
five colonias in H dalgo County found that 42 percent of working
residents were self-enployed as wel ders, nechanics, electricians,
truck drivers, trailer and bus drivers, nmachi ne operators, cooks,
and construction workers.%® Seventeen percent worked in the
fields. The sane assessnent found that 81 percent of the
househol ds had annual inconmes of |ess than $12,000, and 47
percent earned |ess than $6,000. Medi an househol d i ncone for
Texas col onias (which average five to six residents) ranges from
$7,000 to $11,000 per year.%” Ot her surveys have confirned the
very | ow incones of colonia househol ds.®® According to a Texas
study, up to 85 percent of colonia residents are U.S. citizens.5®

As early as the 1950s, | and devel opers devised a way to profit
frominmgrants who earned subsistence-|evel wages, |acked
credit, and needed housing.%° They divided renpote, desert |and,
generally using “netes and bounds” descriptions (i.e. by conpass
directions and di stances from boundaries), and sold it “as-is”
under installnment |and contracts or “contracts-for-deed.” Sone
even “purchased” | and under oral agreenents. Unlike nortgages,

t he purchaser does not receive the deed to the land in a
contract-for-deed until he or she has paid off the property
conpletely. Paynents, in turn, are due over many years, often at
interest rates of 12 to 14 percent.*! |f the purchaser defaults
on a paynent or two, he or she can be evicted, forfeiting any
equity earned and inprovenents nade. Wthout equity, colonia
resi dents cannot get loans to build on or inprove their
property. 59

Sonme colonia residents did not receive title to the property even
after making all the paynents. Beyond purchasing the |and,
residents also had to buy trailers or nobile honmes under separate
contracts for deed.®2® Typically, colonia honmes did not neet the
appropriate codes or standards, which constituted another barrier
to hone inprovenent | oans. 5%

Comment at ors have proposed that installnment |and contracts be
treated as nortgages, allow ng a default buyer to recoup part of
his or her investnent through forecl osure proceedings.%® In

1995, in fact, the Texas Legislature passed a bill (S.B. 336)

t hat gave those buying | and under contracts for sale the right to
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earn equity in the property after 40 percent of the total anopunt
had been paid or 48 paynents had been nade. %%

Col oni a residents have identified not having the deed or title to
their land as their primary |egal concern.®” Legal aid attorneys
in border communities work to clear property titles and convert
deeds for hundreds of colonia residents, a task made difficult by
oral contracts and the sale of lots to nore than one person.>5%

The word “col onias” carries a positive connotation (of community)
in Spanish. 1In fact, colonias have net the need for | owincone
housi ng, and have instilled a sense of ownership and even pride,
but at great cost to the residents and the broader conmunity.
Cenerally, they have | acked water, sewage, electricity, garbage
pi ck-up, public transportation, phone |ines, drainage systens,
comunity center, libraries, stores, police sub-stations, aninal
control, or basic services of any kind. According to the federal
definition, colonias are designated as such (in border
comunities) by the state or local county based on objective
criteria like |ack of potable water, adequate sewage or decent,
saf e, sanitary housing.%° The Texas Departnent of Human Services
has defined themas “rural and uni ncorporated subdivisions
characteri zed by substandard housi ng, inadequate plunbing and
sewage di sposal systens, and i nadequate access to clean water.
They are highly concentrated poverty pockets that are physically
and legally isolated fromneighboring cities.”®° Their
isolation, as the East Clint case study suggests, nakes them

uni quely vulnerable to INS enforcenent activities.?®?

Many of these conditions persist today. |In Texas, for exanple,
nost col onia residents use septic tanks, cesspools, or

out houses. %2 An estimated 65 percent of colonia households in
Texas | ack public sewage and 19 percent |lack public water.%3 A
1988 assessnent of colonias in the Lower RRo Gande and in E
Paso County by the Texas Departnent of Human Services found that
65 percent of residents had no health insurance, 26 percent
reported i nadequate heating, 44 percent reported flooding as a
probl em and 15 percent of househol ds did not have enough to
eat. %% G ven these conditions, it cones as no surprise that
colonia residents suffer from high-rates of hepatits,

tubercul osis, dysentery and gastroenteritis.?®%

Col oni as pervade border communities, with the overwhel m ng
majority of themin Texas. |In 1995, the Texas Water Devel opnment
Board identified 1,436 col onias, housing an estinated 339, 041
residents in 23 Texas border counties.®® The Board recogni zed
that it had not counted all of the state’'s colonias. An
estimated ni ne percent of Texas border residents live in
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colonias.®” 1In Arizona, |ocal governnents have counted 79
col oni as.®® I n New Mexico, 137 comunities have been desi gnated
col oni as. %

Col oni as arose because localities |acked the authority and the
will to regulate them?®® [nitially, in Texas, for exanple, |ocal
governnents could not regulate rural subdivisions at all.5
However, even when counties obtained this authority, devel opers
could use a “netes and bounds” description (instead of a plat)
for deeds of conveyance or contracts for sale, avoiding
subdi vi sion regul ations entirely.®2? |n 1983, Texas passed a | aw
giving larger counties authority over subdivision devel opnent .3
In 1987, the state required subdivision owers to prepare, file
and record plats regardl ess of county size.®* This, however,
still left counties with sole responsibility for addressing the
over whel m ng probl em of colonia infrastructure.® 1In 1993, the
state created its Economcally D stressed Areas Program ( EDAP),
whi ch funds water and sewer systens in border and ot her poor
counties, to renedy this deficiency.?5

In 1995, the state finally enacted conprehensive |laws to address
platting and infrastructure in colonias.®’” These laws require
subdividers to conply with detailed platting requirenents prior
to sal e, ®8even on sal es pursuant to oral contracts.®® Devel opers
must assure the availability of water and wastewater, provide for
roads and road drai nage, nmake reasonable efforts to have gas and
electric utilities available, not build on flood pl anes, and
assure access to waste disposal and roads.®® Problens with

exi sting or “grandfathered” colonias remain.® However, the |aw
has in effect nmade it illegal to devel op new col oni as, ®?? by
mandati ng that the necessary infrastructure be built into
communities at their inception.®® This has worried sone
comment at ors who recogni ze the inportant, though inperfect,

pur pose that col onias have served and who do not see realistic
alternatives for |owinconme border famlies.®%*

Communi ty- based organi zing efforts have led to dramatic

i nprovenents in the laws that govern colonias and in the quality
of life for border residents. %° However, the cost of fixing
these problens remains high. An April 1997 assessnent of Texas’
environnmental infrastructure needs cal cul ated that the Texas
border region would need $2.5 billion for inprovenents to water
and wast ewat er systens, seven new |landfills, ten landfil

expansi ons, 69 new recycling centers, and other inprovenents to
solid waste infrastructure.®% |n 1995, the Texas Water

Devel opnent Board (TWDB) estimated that it would cost $426.6
mllion, beyond the $432.7 million already comritted, to provide
wat er and wastewater services to Texas col oni a residents.5%
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More recently, the Mexican Anerican Legislative Caucus in Texas
devel oped an eight-year, nmulti-billion dollar “Marshall Plan” for
t he Texas border, which included $176 million to hook up

remai ning qualified colonia residents to water and wastewater by
2006. 522 Water and wastewater systens represent an urgent need,
but hardly the only needs of colonia residents.

For years, colonias have been seen as a fringe phenonenon and an
aberration. This report views themas a central feature not just
of border communities, but of a country that pays subsistence-

| evel wages to too many of its residents.

G Di spl aced Wrkers, NAFTA and d obalization

M. “lI-,” “Ms. T,” and M. “H"” lost their jobs when the plants
that enpl oyed themrelocated outside the United States, foll ow ng
passage of the NAFTA. Al three live in El Paso and are | ong-
termU. S. |awful pernmanent residents. None speaks English. They
refer to thensel ves as NAFTA “despl azados” or di spl aced.

M. 1- worked for six years for Southwest Fashion, a garnent

pl ant that made shirts and pants. He packed pants into boxes and
worked in the cutting room After NAFTA, his plant left El Paso.
At age 44 with two children to support, he lost his job and
benefits. He began a retraining programfor those displaced by
NAFTA. The program supported tw years of school, but M. “I”
coul d draw down unenpl oynent benefits for only 18 nonths. @G ven
adm ni strative problens, it took five nonths before he coul d get
into training, leaving him13 nonths to | earn English, secure his
GED, and obtain a skill that would allow himto get a new job.

He worked for tenporary agencies for many nonths, doing
janitorial work or whatever other work he could get.

Ms. T- worked for 14 years pressing pants in a garnent plant for
Farah USA, Inc. 1In 1995 the plant noved to C udad Juarez,

Chi huahua. At age 55 with five children, she | ost her job and
health insurance. Like M. |-, she found the adult basic
education classes avail able to the NAFTA-di spl aced workers both
usel ess and insulting. At one point, teachers paraded school
children into an adult class to show t hem how t hey woul d end up
if they did not study. After her classes ended, Ms. T- could
not find work. She subsequently earned her GED through a program
at the community center where she works.

M. H worked for Alcoa Fujikura LTD for ten years, making wre
harnesses for cars. After NAFTA, Alcoa noved this work to G udad
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Juarez and Torreon. At age 53 with two children, M. H lost his
j ob. Like M. |- and Ms. T-, he learned |little at adult basic
education school, although he ultimtely received a diploma in
business. M. H did unpaid maintenance work after losing his

j ob.

M. |-, Ms. T-, and M. H now work at a nulti-service community
center for displaced workers. They view thensel ves as fortunate
to have this work. Many di splaced workers |ost their honmes in E
Paso. O hers becane indigent due to health care costs. Sonme
left El Paso in search of work, leaving their famlies. A few
entered the agricultural |abor stream Mst of those who

remai ned could secure only part-tine or tenporary work. The
factories that remain in El Paso now require English-|anguage
proficiency, which disqualifies M. |-, Ms. T-, and M. H. Nor
can they work in the “call-center” or telemarketing industry, one
of the boomindustries in El Paso and t he Sout hwest .

To speculate on the ultinmate inpact of NAFTA and gl obalization
exceeds the scope of this report. However, the report would be
inconplete if it ignored the i nmedi ate consequences of

gl obali zation on | aborers in border communities. The NAFTA Trade
Adj ust nent Assi stance (NAFTA-TAA) programwas created to train
and help rel ocate workers displaced by NAFTA. As of August 2001,
NAFTA- TAA had certified 381, 735 workers nati onwi de as affected by
NAFTA. 62°  As of July 1999, 45 percent of workers had been

di spl aced due to shifts in production to Mexico.%% As NAFTA- TAA
concedes, these figures mss many displaced workers.®%! Only 61.5
percent of displaced workers nationally found new jobs that paid
at least 80 percent of what they had previously earned.?53

O the displaced nmanufacturing workers, 43.7 percent cane from

t he apparel and el ectronics/electrical sectors.®3® Apparel
producers |ike Farah USA Inc. and Levi Strauss have noved to

Mexi co and el sewhere. Overall, border apparel jobs are projected
to fall by 11,000 from 1995 t hrough 2020, and food processi ng

j obs by 5, 000. %3

In El Paso, as an exanple, 17,069 TAA-certified workers, nostly
in the apparel and textile industries, lost their jobs between
January 1994 and February 2001.%° Most dislocated workers were
“Hi spanic, female, single heads of househol d, over the age of 40,
with less than a high school education and Iimted English
proficiency.”®® They did not qualify for new jobs, which

requi red a high school or post-secondary degree and the ability
to speak and wite English.®” The inpact of job | osses on these
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workers and their famlies has been i rmense.

NAFTA- TAA supported English-1anguage, literacy, renedi al and
occupational classes, but these did not |eave displaced workers
with the requisite skills to obtain new jobs, if indeed an
adequat e base of jobs renmnined.®® Since NAFTA- TAA i ncone
assi stance | asted only 18 nonths, nmany of those who qualified
could not avail thenselves of the full 24 nonths of training
benefits.®® |In addition, like M. |-, Ms. T- and M. H, nost
di sl ocat ed workers | angui shed in GED and Engli sh-| anguage cl asses
bef ore they coul d begi n occupational training.?549

NAFTA's role in worker displacenent has been w dely recogni zed,
but the inability of displaced workers to obtain simlar jobs has
been | ess acknow edged. NAFTA has provided a significant push to
the integration of the operational standards, by industry, of the
United States, Mexico, and Canada. Adoption of international
standards and certification by the International Organization of
St andar di zati on has becone a requirenent for doing business in

t he post-NAFTA border econony.®! Conpani es that do not adopt

st andards cannot effectively conpete for contracts. U. S.-based
pl ants that neet | SO standards now typically require enpl oyees to
be proficient in English, although this requirenent does not seem
necessary to assure adherence to operational and quality
standards. Lack of proficiency in English precludes nany

di spl aced workers in border communities fromfinding jobs as good
as those that they | ost.

Wi | e NAFTA may have renoved barriers to the free fl ow of goods,
services and capital, it did not |iberalize the novenent of

| aborers. This anomaly could be resolved in a variety of ways,
including a lifting of the per-country limts on famly and

enpl oynent vi sas from Canada and Mexico.%? Regardless, it has
been keenly felt in border conmunities.?®%3

Finally, NAFTA has greatly increased trade between the United
States and Mexico — from $81.57 billion in 1993 to $247.28
billion in 2000.%* Yet it has failed to reduce poverty in Mexico.
According to the Inter-Anmerican Devel opnent Bank, the nunber of
Mexicans living in extreme poverty grew from15.8 to 24.7 percent
and in noderate poverty from49.2 to 56.8 percent between 1994
and 1998. %4

I n 2000, nean manufacturing wages in Mexico equaled only 86.5
percent of those in 1994.%% Simlarly, NAFTA has not reduced the
twel ve to one wage differential between the United States and
Mexi co. %" \Wage disparities remain a significant mgration push-
pull factor. They also lead to the displacenent of U S. workers
and to downward pressure on U S. wages. Seven years after NAFTA,

85



workers in U S. border conmunities nust conpete with Mexican
wor kers who woul d otherwi se be paid the equivalent of $1.25 an
hour .

H. Mexi can Laborers

Any solution to the nation’s deep-seated | abor and i mm gration
probl ens nust recogni ze the traditional inter-dependence between
the U S. econony and inm grant |aborers. The United States has
hi storically encouraged imm gration to neet its |abor needs, but
has enacted restrictionist |aws and policies when its need for

| ow- wage | abor has subsided.®® The United States’ historical
anbi val ence to Mexican | aborers provides a case in point.

The Mexi can War ended officially on February 2, 1848 with the
Treaty of CGuadal upe Hidalgo. Under it, Mexico ceded roughly half
of its territory to the United States, a vast swath of |and that
now enconpasses parts of Texas, New Mexico, Utah, Nevada,
Arizona, California, and Colorado.®® |In return, the United
States paid Mexico $15 million, recogni zed the legal rights of
Mexi can nationals to their land in the ceded areas, and granted
themthe option to become U. S. citizens.®® Many Mexicans,
despite the Treaty’'s promse to respect land titles, lost their

| and through “force, fraud and disparate treatnent by U S
judicial system” %! Courts often insisted on witten proof of

| and clainms, although U S. officials had destroyed such docunents
during the war.%2 Stripped of their |ands and denied their
rights, nost of the 80,000 Spani sh-speaking people who remai ned
in Texas and the Sout hwest after the war becane “foreigners in
their own | and. " %%

U.S. labor contractors heavily recruited Mexican nationals from
1870 to 1890 for agricultural |abor and for work on the Southern
Pacific and Santa Fe railroad lines.®* By 1910, railroad agents
had recruited nore than 20,000 Mexican | aborers, who they viewed
as “closer and nore conveni ent than Chinese |abor because, unlike
the latter Mexicans could easily be sent hone when they were no

| onger needed.”®°® From 1910 and 1929, Mexican agricul tural

wor kers “began an annual mgration that started in the farns of
Sout h Texas and headed north to Northwest Texas ... and
beyond. "% Mexi can | aborers also played a vital role in the
copper mnes in the Sout hwest, although white m ners excl uded
them from many canps and m ne owners instituted a dual system of
wages. %7 Mexi can and other inmgrants were heavily represented
in one of the nost notorious |labor incidents in U S. history, the
“deportation” on July 12, 1917 from Bi sbee, Arizona to New Mexico
of 1,200 striking mners and nenbers of the Internationa

Workers of the Worl d. %58
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During the G eat Depression, the United States expelled hundreds
of thousands of people of Mexican descent, nore than half of them
U.S citizens,®® as well as the U S.-born children of Mexican

| aborers.®° The U S. entry into Wrld War Il again created a
need for Mexican | aborers and, in August 1942, the U S. and

Mexi can governnent initiated the “bracero” (“arni) program ?®
Under it, Mexican nationals perfornmed agricultural |abor,
pursuant to sub-contracts between U S. officials and U S
farmers. %2 Between 1942 and 1945, the nunber of farmworkers in
the programgrew from 4,203 to 120, 000. 3 By the | ate 1950s,
nmore than 400,000 m grant | aborers from Mexi co worked in the

Uni ted States. %%

By 1954, the pendul um had swung back again and the United States
initiated “Operation Wetback” to stemillegal immgration. Mre
than one mllion persons, including U S citizens of Mxican
descent, were deported in 1954.%° |n 1960, Edward R Miurrow s

tel evi si on docunentary, Harvest of Shane, introduced the American
public to the scandal ous living and working conditions of bracero
| aborers and, by 1964, the programofficially cane to an end.

This history should informU. S. policy on inmgrant famlies and
| aborers. VWhile its | essons seened to have been | ost with
passage of the 1996 Imm gration Act, the recent discussions

bet ween Mexico and the United States have highlighted the cruci al
rol e played by Mexican labor in the United States. At the sane
tinme, the history should give pause to policymkers considering
an expanded “guest worker” programas a way to “reqgul arize” the
status of various service-sector workers in the United States.
To avoi d the worst abuses of the past, such a program nust
include job portability (the right to swtch jobs), |abor
protections, |ivable wages, neaningful enforcenent nmechani sns,
and the possibility of |awful permanent residency.

O course, the termnation of the bracero programdid not end
U. S. dependency on Mexican | aborers.®® Today, Mexican nationals
constitute roughly one-half of the U S. undocunented
popul ati on, ®¢’and have beconme so thoroughly enmeshed in the U S
econony that to renmpbve them woul d evi scerate many industries.®®
According to one study, the renoval of all undocunented Mexican
nationals fromthe United States woul d decrease U.S. economn c
out put by $155 billion.®® As di scussed bel ow, U.S.
corporations al so depend heavily on the naquil adora i ndustry
whi ch arose in northern Mexico with the dem se of the bracero
progr am

l. Maqui | ador as
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“Ms. CG” lives in ANAPRA, a 12-year-old colonia in C udad

Juar ez, Chi huahua, on a desert hill with a view of El Paso. Mbst
houses i n ANAPRA have been constructed with wooden pallets and
weat herized with plaster and bl ack tar paper. Sonme of the nore

establ i shed homes, like Ms. CGs’', have been built with cinder
bl ocks and have concrete floors. For the |ast few months, Ms.
C-s’ house has had electricity, but it still |acks potable water

or a sewage system

Ms. CG’'s famly noved to the border region 32 years ago, living
originally in Valle de Juarez. Ms. C noved to Cudad Juarez 14
years ago and has lived in ANAPRA for ten years. Her brothers
and not her have since noved to the United States. Ms. C worked
for 14 years in a plant in Cudad Juarez that mde snal
conponents for running electrical systens in tractor trailers.
She woul d | eave for work each day at 4:40 a.m, and arrive at the
plant by 6 a.m Her shifte ended at 3:30 p.m and she would
return home by 4:40 p.m Her husband worked a different shift at
the sane factory for 11 years. Ms. C frequently worked
Saturdays as well, especially as she was trying to build her
house. During the day, she received a 15-m nute breakfast break,
30 mnutes for lunch, and two short bathroom breaks. Ms. C
earned an average of 470.50 pesos ($50) each week. However, this
did not include deduction for state health care or “seguro” (20
pesos per child per week) and lunch (10 pesos.) She al so needed
to pay for transportation to and fromwork, which cost roughly 72
pesos per week.

The assenbly lines noved rapidly, which resulted in repetitive
stress injuries for many workers. One day, after working eight
hours, sol der exploded on Ms. C's hands, stonach and neck. She
did not wear protective gloves or an apron, just glasses. The
manager would not let her go to the hospital, although she

suf fered second-degree burns and a doctor would ultimtely need
to cut between her thunb and index finger to separate them As a
result of her injuries, Ms. C received 50 percent of her salary
for four nonths.

Subsequently, she began to offer classes out of her hone for
children in ANAPRA. By the sumrer of 2000, she had 76 students,
fromages five to thirteen. Many famlies in ANAPRA cannot
afford the 150 pesos it costs to register their children for
school, or the incidental cost of shoes, clothes, and supplies.
Fam lies often rely on their children’s earnings from baggi ng
groceries and carrying bags in the market. For many of her
students, Ms. C offers the only educational alternative. She
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al so offers one of the few breaks that their parents receive.®°

Ms. C worries about the famlies in ANAPRA. She sees nany

ol der children caring for their younger siblings while their
parents work, and other children with no supervision. Many
singl e wonen work in maquil adoras. Men often hope to work in the
United States. Ms. C’'s husband left to work in Cklahoma in a
factory that nmade notors for blenders, but after four nonths he
ret urned. He now works in a store that pays 850 pesos a nonth.
The couple feels that, for all their sacrifices, their famly has
better chance of staying together in Mexico than in the United
States. M. and Ms. C have begun to pay off their lot — at 650
pesos a nonth for 15 nonths. Money is tight, but they plan to
stay in ANAPRA.

The historic interplay between Mexi can workers and the U S
econony finds its clearest, nodern-day expression in the
“maqui | adora” industry in northern Mexi can border communiti es.
At the end of the bracero program the Mexican governnent
struggled to find a way to accomnmodat e returni ng workers,
eventually creating its Border Industrialization Programto
enpl oy them®? This industry was designed to take advantage of
U S law that allowed corporations to pay taxes on only the
“val ue added” of products assenbl ed abroad.®?2 This program has
led to the creation of thousands of foreign-owned assenbly

pl ants on Mexico's northern border. Unlike past Mexican | abor
streans, this one has benefitted U S. industry w thout |eaving
Mexi co.

The maquil adora industry grew tentatively in the 1960s and early
1970s, and rapidly fromthe m d-1970s through the 1990s. Total
enpl oynment in nmaquil adoras rose from 67,214 in 1975 to 896, 334 by
the end of 1997.¢2 COver the sane period, maquil adora jobs
increased from19,775 to 190,874 in C udad Juarez; from1,285 to
20,098 in Nuevo Laredo; from 1,255 to 45,774 in Reynosa; and from
9,778 to 54,547 in Matanoros.®* The industry’s growth has
turned, in large part, on the |l ow cost of Mexican | abor due to
successi ve Mexican economic crises (in 1976, 1982 and 1986) and a
peso deval uation in 1994 that dropped its value in half conpared
to the dollar.®° The passage of NAFTA has further spurred

bor der devel opnent.

At its outset, wonen constituted virtually the entire naquil adora
wor kf orce. ®® Maqui | adoras have also traditionally preferred
younger wonen; sone still advertise for wonen younger than 30-
years-old. In the 1970s and 1980s, wonen began to mgrate to
border cities on their own.%7 They now represent an estimted 60
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percent of maquila workers overall, but in border cities |like
C udad Acuifia, Coahuila and Nogal es, Sonora, nen now represent the
maj ority. %8

Maqui | adoras and the m gration patterns that feed them have posed
chal l enges for Mexican famlies.®® Many famlies have split,
with the nother staying in Mexico, the father mgrating to the
United States, and the children left to fare for each other or

t hensel ves. %% Single parent famlies are comonpl ace. These
dynam cs contribute to the grow ng problem of honel ess children
(sonetines in gangs) or children who effectively grow up w thout
adul t supervi sion

Li ke Mexican mgration to the United States, mgration to
northern Mexi co border communities foll ows discernable patterns.
The early maquil adora workers in Tijuana and Mexicali canme from
the Mexican states of Sinaloa, Jalisco, Nayarit, M choacan, and
parts of Sonora.®! Mgrants to Nogales tended to cone from

Dur ango. % Workers to Ci udad Juarez cane from Chi huahua,
Coahui | a, Durango, and Zacatecas.®®® Mgrants to Nuevo Laredo
came from Tanmaul i pas, San Luis Potosi, Nuevo Ledn and north of
Veracruz.®®* Mgration still plays a mgjor role in filling the
maqui | adora workforces in Tijuana and G udad Juarez, while in
Coahuil a and Tamaul i pas, turnover tends to be | ower and nost

wor kers cone fromthe sanme or nei ghboring comunities.®® Labor
uni on nmenbership also varies by region with high rates of

wor kers uni oni zed in communities |ike Piedras Negras, Coahuila
and Mat anoros, Tanuaul i pas, %®and few uni oni zed i n Nogal es,
Sonor a. %87

Overall, 3,667 maquil adoras enploy 1,331,719 workers, with the

hi ghest nunber of workers (25 percent) in Chi huahua, foll owed by
Baja California (21.7 percent), Tamaulipas (13.9 percent),
Coahuila (8.7 percent), Sonora (8.2 percent), and Nuevo Léon (5.3
percent).®8 The reach of this industry can al so be suggested by
the range of goods it produces, including: textiles, apparel
(1,114 plants, 287,415 workers); shoes and | eat her goods (64

pl ants, 8,835 workers); furniture and parts (398 plants, 62,813
wor kers); autonotive equi pnent and accessories (257 plants,

248, 209 workers); non-electric equi pnent and tools (51 plants,
13,739 workers); electrical, electronic machinery and equi pnent
(163 plants and 108, 713 workers); electrical, electronic
materials and accessories (569 plants, 355,004 workers); toys and
sporting goods (60 plants, 13,673 workers); chem cal products
(153 plants, 26,262 workers); food processing (81 plants, 10, 324
wor kers); other manufacturing sectors (516 plants, 146,924); and
services (241 plants, 49,808 workers).?58
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Maqui | adora workers earn | ow wages — on average 45 pesos per day
— and face conparatively high costs of living in the integrated
and “dol | ari zed” econom es of border communities.®° By one
estimate, it costs nore than 130 pesos per week to support a
subsi stence-1evel diet consisting (for a famly) of two kil ograns
of pinto beans, one kilogramof rice, two-dozen eggs, one

kil ogram of cheese, and one gallon of mlk. O course, this does
not count sal ary deductions, transportation fares, the cost of
wat er and electricity (where avail able), school expenses and

ot her basic |iving expenses.

The troubl ed Mexi can econony, which has given rise to
maqui | adoras, has also made it difficult to create the necessary
infrastructure to acconmodate this surge in workers.®! This

expl ains the abysmal living conditions in Mexican colonias (like
ANAPRA) . 92 Lack of infrastructure, in turn, causes sone of the
wor st envi ronnmental and health problens in integrated border
communi ties.®® 1t remains an open question whether the types of
| ow-wage, service-sector jobs will ultimately build the Mexican
economny.

Wages al so present a conundrum for the maquil adora industry and
for others who favor a stable workforce. |If the industry
continues to attract Mexican mgrants to border communities, it
must expand or the United States may well face an influx and gl ut
of Mexican | aborers who coul d depress wages and wor ki ng
conditions for U S. |aborers.®4 Many nen in Mexi can border
colonias already mgrate to the United States in search of higher
payi ng j obs.®% G ven the size and youth of residents in Mxican
border cities conpared to those in U S. twn cities, a
significant downturn in the maquil adora industry could spur heavy
mgration to the United States.®® The U S. econom c sl ow down,
conbined wth a strengthened peso, has led to the | oss of roughly
100, 000 maqui |l adora jobs this year al one.?®”

At the sane tinme, nodest increases in Mexican wages woul d create
a far nore stable work force. Mquila workers typically insist
that they want hi gher wages in Mexico, rather than to nove to the
United States. Indeed, despite an i mense wage differenti al
between the United States and Mexico, the maquil adora workforce
has | argely remai ned in Mexico.?®%

Wage increases for naquil adora workers could conceivably lead to
a loss of jobs and plants, although proximty to the United
States woul d continue to make it convenient for U S. corporations
to locate plants in Mexico. |In addition, sone of the special
financial advantages (to U S. and other conpanies) of |ocating
maqui | as in Mexi co have eroded. For exanple, NAFTA elim nated
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the inport duty waiver historically given to maquil adoras. This
has created sone anxiety that investnent by non- NAFTA countries
w || fade, although Mexico has subsequently announced the

devel opnent of sectoral prograns, covering nost of maquil adora
products, to protect the tariff-free (or reduced-tariff) entry of
maqui | adora i nports from non- NAFTA countries.®® NAFTA al so

el imnated the exenption of maquiladora inports from anti dunpi ng
duties (ADDs), i.e., those tariffs on inports that are normally
| evied when an inport sells below “fair market value” and thus
hurts a domestic producer.’ Finally, in 1998, Mexico announced
that as of January 2000, U.S. parent conpani es of Mexican
maqui | adoras woul d be treated as though they had pernnanent
establishnments in Mexico, requiring themto pay Mexican incone
taxes on the share of their incone derived in Mexico, and a 1.8
percent asset tax on nachinery, equi pnent and inventories.”
Factors |like these may affect the | ong-term prospects of the

i ndustry and, by extension, Mexican mgration to the United

St at es.

V. RECOMVENDATI ONS

Earlier this year, the adm nistrations of George Bush and Vicente
Fox engaged i n unprecedented di scussions on U. S.-MXico
relations, particularly as they relate to mgration and econom c
devel opnent. Both sides recogni zed the need to regul arize
mgration flows, reduce crossing deaths, and pronote policies
that reflect the inter-dependence of the U S and Mexican

econom es. The neetings covered joint border safety initiatives,
tenporary work prograns, regularization of the undocunented,

wor ker rights, anti-snuggling efforts, interdiction, enforcenent
i ssues, and econom ¢ devel opnent.’®? They cul minated in President
Fox’s state visit to the United States, where both presidents
agreed on the need for a legalization program’2 The talks
focused on a hybrid programthat woul d provide tenporary visas
for workers in designated, service-sector jobs, with the
possibility of lawful permanent resident status for those who
stay in their jobs for sufficient periods.” The terrorist
attacks of Septenber 11, 2001 have put these discussions on hold,
al t hough President Bush has vowed to return to them

Thi s bi-national dialogue represents the best hope in years for
the kind of deep-seated reforns necessary to address the severe
probl ens docunented in this report. As discussed, these problens
have deep roots in U S. |aws, policies, and econonm c
arrangenents. They al so have a strong international dinmension.
They require broad solutions. A non-exclusive |ist of
recommendati ons foll ows.
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The I NS border bl ockade strategy has proven flawed and
should be revisited. It has failed to reduce undocunented
mgration, redirected mgrants to their peril, created a
dangerously inexperienced Border Patrol force, led to an
increase in civil rights violations, and i nundated | oca
communities with Border Patrol agents. Even if fully

i npl enented, the strategy woul d not succeed in keeping
desperate mgrants fromattenpting to cross. |If the INS
revises its current enforcenent policy (which it shoul d),
this will result in different kinds of crossing dangers and
even deat hs based on pre-bl ockade patterns. The INS should
take steps to reduce potential deaths and injuries if it
adopts a different enforcenent strategy.

The United States should enact a legalization program Such
a programwould significantly reduce the nunber of mgrants
who risk their lives attenpting to cross. It would all ow
needed workers to contribute even nore to the U. S. econony.
It would put thousands of inmgrants and their famlies
beyond the reach of the harsher provisions of the 1996

Imm gration Act. It would strengthen the ability of |ow
wage | aborers to organi ze for higher wages and better
wor ki ng conditions. It would bring | arge nunbers of now

“invisible” immgrants to the governnent’s attention, and
put themon a path to full nmenbership in our nation.

The INS conpl aint system needs to be strengthened and nade
transparent. The systemremains substantially unchanged
nore than four years after an INS advisory panel detailed
its lack of responsiveness to the community it purports to
serve, its overl apping bureaucracies, the tine it takes to
resolve cases, and its failure to track problens and revea
trends that could be addressed pro-actively. The rapid
grow h of the Border Patrol makes a strong conpl aint system
a necessity. |Immgrant advocates have collected stories of
beati ngs and ot her abuses by Border Patrol agents, only to
have them summarily di sm ssed, w thout even an interview
with the alleged victins.

The Border Patrol should not use “holl ow point” or expansive
bul | ets because of the massive internal injuries that they
cause.

The Border Patrol should not acconpany |ocal police in their
work. The nmere possibility that INS agents will acconpany
| ocal | aw enforcenent can di ssuade undocunented persons or
those with undocunented persons in their hones fromcalling
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the police. For simlar reasons, the Border Patrol should
be prevented, by federal regulation, fromenforcenent or

i nvestigative activities on the property of churches,
school s, hospitals, charitable agencies, honel ess shelters
and ot her places of sanctuary. Public policy argues agai nst
targeting the undocunented at the places where their
religious convictions, health or well-being conpels themto
be.

All mgrants intercepted on their way to the United States
shoul d be afforded an interview to determ ne whether their
life or freedomwould be threatened (on an enunerated
ground) or they would likely be tortured if repatri ated.

| f so, they should be afforded the ability to seek refugee
status (outside the United States) or political asylum
(within the United States). Furthernore, the United States
shoul d assure the humane treatnent of detained m grants who
have been interdicted, as part of bi-national or regiona
agreenents, on their way to the United States.

The United States shoul d support the econom c devel opnent of
Mexi co and other mgrant source countries, wth a particul ar
focus on the communities that send the nost mgrants to the
United States.’™ The success of any inmgration enforcenent
systemw || turn, in large part, on a reduction in mgration
“push” factors, like the poverty in Mexico and the
significant wage differential between the countries. As it
stands, Mexican mgrants conme overwhel mngly from 109 of
Mexico's nore than 2,400 nunicipalities and fromnine of its
western and northern states.’ Al though Mexico nay receive
as much as $10 billion in remttances this year fromits
nationals in the United States,’ many Mexi can sendi ng
communi ti es have been enptied by migration.’ Targeted
econom ¢ devel opnment will decrease em gration fromthese
comuni ties. 7

The United States shoul d support efforts by Mexico to root
out corruption and the extortion of m grants by gover nnent
officials. The United States should also nake it a

di plomatic priority to encourage Mexico to devel op an
effective systemto investigate, prosecute, and prevent
human rights violations against mgrants. Finally, it
shoul d expand its bi-national efforts with Mexico to di sband
human snuggling enterprises that prey on mgrants and that
mght lead to the entry of terrorists or crimnals into the
United States.

Current |levels of Border Patrol search and rescue staffing
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and resources do not suffice. The INS should expand the
human and financial resources it devotes to saving mgrants.
At the sane tinme, however | audatory border rescue efforts
are, crossing deaths cannot be adequately reduced w t hout
nore fundanental changes in U S. immgration and | abor
policies, as well as a decrease in mgration push factors.

G ven potential conflicts between its enforcenent and rescue
m ssi ons, the Border Patrol should consider creating a
search and rescue unit outside its normal enforcenent
structure. The Border Patrol should al so pay cl ose
attention to the heavy toll that crossing deaths take on its
agents, particularly those involved in search and rescue.

The United States should work with Mexico to establish a
fund to support the travel and other expenses of mgrants
trapped in Mexican border conmunities who want to return to
their honmes in Mexico, and for the famly nenbers of

m grants who have perished while trying to cross the border.

The Tohono O odham and ot her Native Anmerican tribes, whose
| ands straddle the U. S. -Mexico border, should be allowed to
nove freely across their nations. For the Tohono O odham
tribal nmenbership cards should constitute proof of U S
citizenship.

Public and private hospitals in border communities shoul d
not have to bear the costs of the energency nedical care
that they must provide for mgrants, particularly those
brought to them by the Border Patrol. The federal

gover nment shoul d rei mburse border communities and hospitals
for the cost of the energency services and ot her nedi cal
costs that they provide to mgrants.

Border states should try to neet the substantial water
waste water, electricity, and other infrastructure needs of
colonias. The cost of infrastructure, bringing properties
to code, and nui sance abatenent cannot be borne solely by
colonia residents. |In addition, |egislation that makes the
construction of colonias inpossible nmust be acconpani ed by
efforts to increase the housing stock for | owincone border
resi dents.

The anti-famly provisions of the 1996 I nmm gration Act
shoul d be repeal ed. These include the 125 percent
sponsorship and affidavit of support requirenents, the
mul ti-year and pernmanent bars on adm ssion, the expanded
grounds of renoval for those convicted of crines (wthout
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reference to their famly ties or other equities in the
United States), and mandatory detention. [In addition, the
United States should work to elimnate the caps, by
preference category and by country, that cause visa

backl ogs. It should also increase the resources it devotes
to reducing the delays in INS application processing.
Sinple immgration violations, like illegal entries, should

be de-crimnalized. Treaty Transfer cases should be
expedi t ed.

The plight of |owwage imm grant |aborers requires a range
of solutions. Because workers should earn a |livabl e wage,

t he subsi stence-1evel federal m ninum wage shoul d be

i ncreased. Governnment tax breaks, financial incentives and
grants should not be provided to corporations, unless they
provide |ivable wages, health insurance and safe working
conditions. The penalties for non-conpliance wth federa
enpl oynent laws — like the FLSA, the NLRA, and OSH Act -
need to be strengthened, and enforcenent resources nust be
i ncreased.

The Wagner Act of 1935 (the original NLRA) excluded
agricultural |aborers and donestic workers fromits
protections, reasoning that the close rel ationshi ps these
enpl oyees enjoyed with their enployers ill-suited themfor
protections designed to curb “industrial strife and
unrest.”™ |f it ever did, this rationale no | onger applies
to agricultural |aborers who, along with donestic workers,
suffer fromsonme of the worst abuses in the U S. | abor
force, including indentured servitude and sl avery. !
Agricultural |aborers and donestic workers should not be
exenpted fromthe protections of the NLRA. Nor should farm
wor kers be excluded fromthe overtine and child | abor
protections of the FLSA. The INS should be precluded, by
federal regulation, fromconducting raids or other work-site
enforcenent activities during union organizing drives.

More than four decades after Edward R Murrow s Harvest of
Shanme report on bracero workers, the situation of
agricultural m grant and seasonal | aborers has deteriorated.
In light of this history, the United States and Mexico
shoul d proceed with caution in considering an expanded
“guest worker” program Any tenporary worker program shoul d
assure that actual |abor shortages exist. It should also
provide for job portability, adequate wages and benefits,
wor ker protections, strong enforcenent nechani snms, and the
opportunity for workers to becone | awful permnent
resi dents.
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. The federal program for workers dislocated by NAFTA has
failed to hel p thousands of border residents to | earn
Engl i sh, devel op marketable skills, or obtain new jobs.
| ndeed, | ack of English-Ianguage skills prevents many from

securing jobs as good as those that they |ost. The federal
governnment should create a newinitiative to assist these
wor ker s.

U. S. - Mexi co border conmunities serve as an analogy for the United
States in its growing diversity, multi-culturalism and

gl obalism ™2 The m xed famlies, cultures and economn es that
have | ong characterized border communities wll increasingly
define our national reality as well.

| mm grant advocates tend to view the border in synbolic terns,

al beit nore critically. For them the border reflects many of
the nation’s injustices and offers a window on its soul. If you
want to know how the United States treats | ow wage | aborers,
watch themrisk their lives as they pass through the mgration
gauntlet or as they try to establish a foot-hold in colonias. |If
you want to know how U. S. immgration |laws and policies treat
famlies, neet the famlies divided and inpoverished in border
comunities. |If you want to know why U.S. consuners pay so
little for fruits, vegetables, and consuner goods, visit the
colonias in the United States and in Mexico where | ow wage
workers live.™ [|f you want to see how the United States

bal ances its national security concerns with its historic
openness to newconers, watch what happens on the border in the
upcom ng nonths. By this view, to learn the | essons and sol ve

t he chal |l enges of the border will be to address our nation’s nost
deep-seated problens. Rather than existing on the margins, the
border increasingly represents the epicenter of our national
experi ence and the synbol of our greatest chall enges.
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