
Administrator





 

 
 

TABLE OF CONTENTS 

TABLE OF APPENDICES.........................................................................................................3 

SOURCES AND METHODOLOGY..........................................................................................5 

THE BOARD OF IMMIGRATION APPEALS ..........................................................................8 

History ............................................................................................................................8 
Duties and Responsibilities..............................................................................................9 
Members of the Board of Immigration Appeals .............................................................11 

THE BOARD OF IMMIGRATION APPEALS  BACKLOG....................................................12 

Historical Data ..............................................................................................................12 
Causes of the Backlog ...................................................................................................13 

The Increased Caseload at the BIA ....................................................................13 
Changes in United States Immigration Law .......................................................13 
Number of Members and Other Staffing Issues..................................................14 

Disadvantages of Having a Backlog ..............................................................................15 
Previous Efforts to Combat the Backlog........................................................................16 

THE “STREAMLINING RULES” (1999) ................................................................................16 

Summary Affirmances ..................................................................................................16 
Implementation of the “Streamlining Rules” (1999-2001) .............................................17 
Independent Auditor Assessment of “Streamlining Rules” (December  2001).............18 
Implementation of the “Streamlining Rules” (2002) ......................................................19 

THE “PROCEDURAL REFORMS” (2002)..............................................................................20 

Summary of “Procedural Reforms” ...............................................................................20 
Single-Member Review .....................................................................................21 
Elimination of De Novo Review of Factual Issues .............................................22 
Summary Dismissals .........................................................................................23 
Affirmance Without Opinion .............................................................................23 
Reduction of Size of Board of Immigration Appeals ..........................................24 
Case Management Procedures............................................................................24 

Public Reaction to the “Procedural Reforms” ................................................................25 
Comments .........................................................................................................26 
Due Process .......................................................................................................26 
BIA Independence and Size ...............................................................................27 
Affirmance Without Opinion .............................................................................28 
Time Limits.......................................................................................................29 
The CAIR and AILA Lawsuit ............................................................................29 

“PROCEDURAL REFORMS”: LEGAL CONCERNS .............................................................31 



 

 

 2 

Legality of the Rulemaking ...........................................................................................31 
Constitutionality and Legality of “Affirmances Without Opinion”.................................32 

Due Process .......................................................................................................32 
Administrative Law ...........................................................................................35 
Violation of the Regulations ..............................................................................37 

“PROCEDURAL REFORMS”: PRACTICAL EFFECTS.........................................................39 

Reducing the BIA Backlog............................................................................................39 
Shifting the Backlog to the Federal Courts ....................................................................40 

“PROCEDURAL REFORMS”:  CAUSING ERROR, INJURY................................................41 

Tang v. Ashcroft ...........................................................................................................41 
Tuhin v. Ashcroft ..........................................................................................................42 
Herbert v. Ashcroft .......................................................................................................44 
Georgis v. Ashcroft .......................................................................................................45 
El Moraghy v. Ashcroft..................................................................................................46 



 

 

 3 

TABLE OF APPENDICES 

1. Board of Immigration Appeals:  Procedural Reforms to Improve Case Management, 
 67 Fed. Reg. 54,878, 54,879 (Aug. 26, 2002) (codified at 8 C.F.R. Part 3) 

2. Letters dated April 21, 2003 and April 17, 2003 from U.S. Department of Justice, 
 Executive Office for Immigration Review, to Dorsey & Whitney LLP 

3. Memorandum from Paul W. Schmidt, Chairman of the BIA, to all BIA Members  
 (Aug. 28, 2000) 

4. Bar Chart:  Immigration to the United States, by Decade, 1821-2000 

5. Bar Chart:  Number of Aliens Expelled, by Decade, 1892-2002 

6. Bar Chart:  Number of Aliens Expelled, by Year, 1961-2002 

7. Pie Chart:  Reasons for Expulsion, 1991-2002 

8. Bar Chart:  BIA Appeals Filed, 1992-2003 

9. Bar Chart:  BIA Appeals Decided, 1992-2002 

10. Bar Chart:  BIA Appeals Filed and Decided, 1992-2002 

11. Bar Chart:  BIA Backlog, 1992-2002 

12. The BIA Backlog:  Data and Estimates 

13. Data Supporting Backlog Calculations 

14. AG Order No. 2062-96, 61 Fed. Reg. 59303, 59305 (Nov. 22, 1996); AG Order 
 No. 2180-98, 63 Fed. Reg. 51511, 51518 (Sept. 28, 1998); AG Order No. 2297-2000, 
 65 Fed. Reg. 20063, 20068 (Apr. 14, 2000) 

15. Procedural Rules:  Aliens and Nationality, 8.C.F.R. §§ 1.1-3.11 (1999) 

16. Executive Office of Immigration Review; Board of Immigration Appeals:  Streamlining 
 Rules, 64 Fed. Reg. 56,135 (Oct. 18, 1999) (codified at 8 C.F.R. Part 3) 

17. Memorandum from Paul W. Schmidt, Chairman of the BIA, to all BIA Members   
 (Nov. 1, 2000) 

18. Press Release, U.S. Department of Justice, “Schmidt Steps Down as Board Chairman” 
 (Mar. 20, 2001) 

19. Memorandum from Lori L. Scialabba, Acting Chairman of the BIA, to all BIA Members 
 (Apr. 10, 2001) 



 

 

 4 

20. Graph:  Total BIA Cases Received and Completed, 1998-2002 

21. Arthur Andersen, “BIA Streamlining Pilot Project Assessment Report” (2001) and 
 “Exit Briefing” (December 13, 2001) 

22. Memorandum from Lori L. Scialabba, Acting Chairman of the BIA, to all BIA Members 
 (Mar. 15, 2002) 

23. Memorandum from Lori L. Scialabba, Acting Chairman of the BIA, to all BIA Members 
 (May 3, 2002) 

24. Bar Chart:  BIA Decisions, June 2000 – October 2002 

25. Area Chart:  BIA Summary Decisions, June 2000 – October 2002 

26. Area Chart:  Number of BIA Decisions Appealed to Federal Circuits, 
 October 2001 – March 2003 

27. Number of Appeals of BIA Decisions, by Circuit, October 2001 – March 2003 

28. Bar Chart:  Average Number of Requests per Month for Administrative Record 

29. Area Chart:  Number of Immigration Service (BIA) Administrative Agency Appeals, 
 Terminated by Federal Circuits, October 2001 – March 2003 

30. Number of Immigration Service (BIA) Administrative Agency Appeals Terminated, 
 by Circuit, October 2001 – March 2003 

31. Bar Chart:  Rise in Backlog at Federal Courts from Immigration Service (BIA) Appeals 
 



 

 

 5 

SOURCES AND METHODOLOGY  

 The American Bar Association’s Commission on Immigration Policy, Practice and Pro 
Bono requested Dorsey & Whitney LLP to research, investigate, and prepare this Study 
concerning the 2002 “Procedural Reforms” at the BIA.    

The American Bar Association (“ABA”) is a voluntary, national membership 
organization of the legal profession.  Its more than 410,000 members, from each state and 
territory and the District of Columbia, include prosecutors, public defenders, private lawyers, 
legislators, law professors, law enforcement and corrections personnel, law students and a 
number of non-lawyer associates in allied fields.   

The ABA’s Commission on Immigration Policy, Practice and Pro Bono (“the 
Commission”) directs the efforts of the ABA to ensure fair treatment, and full due process rights, 
for immigrants, refugees and other newcomers in the United States.  The Commission monitors 
and analyzes legislative and regulatory proposals, and advocates for improvements; provides 
continuing education and information to members of the legal community and the public; and 
develops and assists the operation of pro bono programs that encourage volunteer lawyers to 
provide legal representation for individuals in immigration proceedings. 

Dorsey & Whitney LLP (“Dorsey”) is a large, multi-specialty law firm with offices in the 
United States, Canada, Europe, and Asia.  It represents some of the largest corporations in the 
world, and, through its pro bono program, some of the poorest individuals. Very few of Dorsey’s 
750 lawyers practice immigration law.  In fact, Dorsey’s immigration practice generates less than 
one-half of one percent of Dorsey’s revenues.  

Approximately 50 Dorsey lawyers and paralegals participated in the research, 
investigation, and preparation of this Study.  All Dorsey lawyers and paralegals participated pro 
bono.  As the ABA directed, they approached the project without preconceived notions or 
conclusions, and they sought information from all sources and sides.   

Dorsey lawyers conducted or sought scores of interviews with past and present officials 
of the Department of Justice, the Executive Office of Immigration Review (“EOIR”), and the 
BIA; with all members of the United States Senate’s Subcommittee on Immigration, Border 
Security, and Citizenship and their staffs; with all members of the United States House of 
Representatives’ Subcommittee on Immigration, Border Security, and Claims and their staffs; 
with court clerk’s offices in all federal circuits; with individual immigration lawyers and groups, 
especially the American Immigration Law Foundation (“AILF”) and the Federation for 
American Immigration Reform (“FAIR”); and with academic experts.  Several persons who were 
interviewed are not named in this Study, at their request.  Several persons, including all current 
employees of EOIR, were instructed not to speak to Dorsey lawyers.  See Appendix 2.  Some did 
anyway.  We thank all of those who spoke with us, whether for attribution or not, whether 
Republican or Democrat, whether AILF or FAIR. 

Dorsey lawyers and paralegals also collected and reviewed many hundreds of documents 
in preparing this Study — including Congressional hearing transcripts, court opinions, legal 
briefs, Immigration Judge and BIA rulings, and law review articles.  We appreciate the donation 
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of free Westlaw time we received for this study from West, a Thomson business.  We also 
reviewed internal memoranda produced pursuant to our requests under the Freedom of 
Information Act.  Several of those documents, or the data derived from them, are attached to this 
Study as appendices.   

Near the end of this Study, we highlight five individual cases illustrating the problems 
created by too-rapid BIA “affirmances without opinion,” which are now encouraged or required 
by the “Procedural Reforms.”  In each case, a non-citizen was ordered expelled from the United 
States by an Immigration Judge, who made a patently obvious mistake.  The BIA failed to catch 
and correct the mistakes; instead, in each case, the BIA summarily affirmed the erroneous 
decision without opinion or explanation.  The non-citizens appealed the BIA summary 
affirmances to the federal circuit courts.  The federal circuit courts dug back to the Immigration 
Judge opinions, saw the obvious errors, reversed, and remanded back to the BIA to do “what the 
BIA should have done” in the first place: 

§ Yong Tang, a leader of the Tiananmen Square protest beaten senseless during 
interrogations by Chinese police before he fled to the United States, was 
ordered expelled because an Immigration Judge did not believe his testimony 
“in a few respects.”  Also, the Immigration Judge concluded, because Mr. 
Tang was working in the United States for a company run by persons of 
Chinese extraction, he would not reasonably fear persecution upon his return 
to China.  The entire basis of this remarkable conclusion, the Immigration 
Judge admitted, was “a feeling.”  The BIA summarily affirmed and never 
issued a written opinion.  The United States Court of Appeals for the Third 
Circuit had to review the original Immigration Judge’s opinion “as though it 
were that of the BIA.”  The Third Circuit reversed and remanded, finding the 
Immigration Judge’s decision to be based on “inferences, assumptions, and 
feelings that range from overreaching to sheer speculation.”1    

§ Azim Tuhin, a political activist, fled his native Bangladesh after being beaten 
many times by the police.  He was ordered expelled because, according to the 
Immigration Judge, he had fled “prosecution, not persecution.”  The BIA 
summarily affirmed.  The United States Court of Appeals for the Seventh 
Circuit reversed and remanded, noting that the Immigration Judge never even 
mentioned Tuhin’s multiple beatings, and concluding that the Immigration 
Judge’s view that prosecution and persecution are mutually exclusive “seems 
to be based on a fundamental misunderstanding of the law.”2  

§ Diland Herbert, a citizen of Trinidad and Tobago, was ordered expelled by an 
Immigration Judge who proceeded in absentia, even though Herbert’s lawyer 
had filed a motion for continuance, even though Herbert’s family was present, 
and even though Herbert was on the way (delayed by traffic in a heavy 
rainstorm).  The BIA summarily affirmed. The United States Court of Appeals 
for the First Circuit reversed and remanded, finding that proceeding in 

                                                
1  See Tang v. Ashcroft, 2003 WL 1860549 (3d Cir. April 4, 2003) (unpublished opinion).  
2  See Tuhin v. Ashcroft, 2003 WL 1342995 (7th Cir. Feb. 11, 2003) (unpublished opinion). 
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absentia under such exceptional circumstances was “arbitrary and 
capricious.”3  

§ Zebenwork Haile Georgis, a citizen of Ethiopia, was ordered expelled by an 
Immigration Judge, despite the many arrests, beatings, and rapes by police in 
Ethiopia of her family members and others involved with her in a political 
group opposed to the Ethiopian government.  The Immigration Judge based 
his expulsion order largely on discrepancies of dates in Ms. Georgis’s 
testimony as to when her family members and colleagues were arrested, 
beaten, or imprisoned. The BIA summarily affirmed the expulsion order.  On 
appeal, the United States Court of Appeals for the Seventh Circuit pointed out 
that Georgis was referring to the Julian calendar used in Ethiopia, which is 
more than seven years different from the Gregorian calendar used in the 
United States, and that “everyone, and not just Georgis, seemed unclear about 
converting the dates from Ethiopian to Gregorian.”  The Seventh Circuit 
vacated the expulsion order, remanded to the BIA, and “strongly urge[d] the 
BIA to assign a different judge to Georgis’s case on remand.”4   

§ Adel Nagi El Moraghy, a Coptic Christian Egyptian national, sought asylum 
in the United States because of fears of persecution by Islamic 
fundamentalists if he were returned to Egypt.  Mr. El Moraghy described a 
series of beatings he had suffered in Egypt and testified that he would be a 
“marked man” if he returned because, while in Egypt, he had been a friend of 
a Muslim woman.  The Immigration Judge did not make any finding as to Mr. 
El Moraghy’s credibility and did not address his past persecution at all.  
However, the Immigration Judge ordered Mr. El Moraghy deported.  The 
basis for the Immigration Judge’s decision, to the extent it could be discerned, 
was that the United States Department of State “country reports.” which 
described a history of violent assaults against Coptic Christians in Egypt, did 
not mention Mr. El Moraghy by name.  The BIA summarily affirmed.  The 
United States Court of Appeals for the First Circuit reviewed the Immigration 
Judge’s opinion directly, found an “absence of reasoned discussion,” and 
remanded to the BIA.  In remanding, the First Circuit observed that the BIA’s 
“affirmance without opinion” procedure had inflicted a cost “that will be 
borne mostly by the courts, which have done what the BIA should have 
done.”5 

In highlighting these five illustrative cases, we do not wish to suggest that these are the 
only errors that have been committed.  They are illustrative only.  Indeed, the “Procedural 
Reforms” clearly make such mistakes, sometimes fatal mistakes, more likely to happen and more 
difficult to detect.  

                                                
3  See Herbert v. Ashcroft, 325 F.3d 68 (1st Cir. 2003). 
4  See Georgis v. Ashcroft, 328 F.3d 962 (7th Cir. 2003).   
5  El Moraghy v. Ashcroft, 2003WL 21355904, ___ F.3d ___, (1st Cir. June 12, 2003). 
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The “Procedural Reforms” were officially effective on September 25, 2002, so, at the 
time this Study was released, less than one year had passed.  This Study, therefore, can only 
provide a snapshot—an early snapshot—of the adverse impacts the “Procedural Reforms” are 
having.  The data suggest that the adverse impacts, particularly on aliens and on the federal 
courts, will worsen, not improve, as additional time passes. 

       

THE BOARD OF IMMIGRATION APPEALS 

History 

Systematic federal regulation of immigration and naturalization began in 1891, when 
Congress established the office of Superintendent of Immigration in the Treasury Department.6  
Immigration functions resided in the Treasury Department until 1903 and then in the Department 
of Commerce and Labor until 1906.  The Bureau of Immigration and Naturalization was 
established in 1906 and transferred to the new and separate Department of Labor.7 

The origins of what was to become the BIA date from 1922, when the Secretary of Labor 
established a board to review immigration cases and to make recommendations to the Secretary 
for their disposition.  This Board of Review provided an opportunity for oral argument, 
submission of briefs, and more thoughtful consideration of the cases.  It was a unit of the 
Department of Labor from 1922 to 1940.   

In 1940, Congress moved the regulation of immigration from the Department of Labor to 
the Department of Justice.  Under the authority of the Attorney General, the Board of Review 
became the BIA.  The BIA was delegated the authority to make final decisions in immigration 
cases, subject only to possible review by the Attorney General.  In 1983, a Justice Department 
reorganization created the EOIR and placed the BIA under the umbrella of that office.   

As a practical matter, the BIA is the chief administrative law body for immigration law.  
However, the BIA is not – and has never been – a statutory body.  It exists only by virtue of the 
Attorney General’s regulations.8  As the Attorney General’s creation, the Attorney General 
defines and modifies the BIA’s powers.  Some have criticized the BIA’s uncertainty of status and 
have urged that it be given statutory recognition and certainty.9   To date, Congress has not acted 
on such proposals. 

                                                
6  Act of March 3, 1891, § 7, 26 Stat. 1084. 
7  Act of March 4, 1913, § 3, 34 Stat. 596. 
8  8 C.F.R., Part 3; Dep’t of Justice Order No. 174-59, § 19, 25 Fed. Reg. 2460 (Mar. 28, 1960). 
9  For a discussion of  history regarding proposals to establish an Article I immigration court, see 1 CHARLES GORDON, STANLEY MAILMAN, 

STEVEN YALE-LOEHR, IMMIGRATION LAW AND PROCEDURE § 3.05 (2003) [hereinafter IMMIGRATION LAW AND PROCEDURE]. 
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The BIA has nationwide jurisdiction to hear appeals from certain decisions rendered by 
Immigration Judges or by District Directors of the legacy Immigration and Naturalization 
Service (“INS”) 10 

Duties and Responsibilities 

The BIA is a quasi-judicial body with exclusively appellate functions.  It historically has 
served two purposes: deciding appeals of individual cases and issuing precedential decisions for 
guidance to the Service and the Immigration Judges.11   

BIA decisions were historically made by three-member panels, because the BIA itself 
considered “the deliberative process available through three-Member review” to be essential.12  
These BIA panels had appellate jurisdiction in the following cases:13 

(1) Decisions of Immigration Judges in most exclusion cases; 

(2) Decisions of Immigration Judges in most deportation cases; 

(3) Decisions of Immigration Judges in most removal cases; 

(4) Decisions of Immigration Judges on applications for the exercise 
of discretion in waiving excludability or deportability for certain 
residents returning to an unrelinquished domicile of at least seven 
years; 

(5) Decisions involving administrative fines and penalties; 

(6) Decisions on petitions for approval of preferred immigration status 
by reason of relationship to a citizen or resident alien, or decisions 
revoking the approval of such petitions;  

(7) Decisions on applications for waiver of inadmissibility for 
temporary entrants; 

(8) Determinations relating to detention, bond, or parole of a 
respondent; 

(9) Decisions of Immigration Judges in proceedings for discipline of 
attorneys or accredited representatives; 

                                                
10   On March 1, 2003, the INS was eliminated when the Department of Homeland Security (“DHS”) was created.  Most of the INS’s functions 

were taken over by three new DHS Bureaus:  the Bureau of Citizenship and Immigration Services (“BCIS”), the Bureau of Immigration and 
Custom Enforcement (“BICE”), and the Bureau of Customs and Border Protection (“BCBP”).  Unless the context requires specificity, 
throughout this Study the INS and the successor DHS Bureaus will be referred to collectively as “the Service.”  The BIA itself continues to 
be a part of the Department of Justice. 

11  8 C.F.R. §  3.1 (1999). 
12  Memorandum from Paul W. Schmidt, Chairman of the BIA, to all BIA Members 3 (Aug. 28, 2000) [hereinafter Schmidt Memorandum] 

(copy produced by EOIR to Dorsey & Whitney pursuant to Freedom of Information Act request and attached as Appendix 3) .  
13  8 C.F.R. § 3.1(b) (1999). 
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(10) Decisions of Immigration Judges in rescission of adjustment of 
status cases; 

(11) Decisions of Immigration Judges in asylum cases; 

(12) Decisions of Immigration Judges relating to temporary protected 
status; and 

(13) Decisions on applications from organizations or attorneys 
requesting to be included on a list of free legal services providers 
and decisions on removals from that list. 

 The Attorney General conferred on the BIA the authority and discretion to the extent 
necessary and appropriate for the disposition of cases.14  The BIA conducted de novo review of 
factual issues, though it did not hear testimony and would ordinarily limit its review to matters 
developed on the record, remanding cases when further fact-finding was deemed necessary.15  
As stated by former BIA Chairman Thomas Finucane: 

Unlike appellate courts, on questions of fact the Board is not 
limited to a determination if there was substantial evidence upon 
which the finding of the Special Inquiry Officer was based.  The 
Board has the power and authority to review the record and make 
its own conclusions as to facts. . . .  In a word the Board may make 
a de novo review of the record and make its own conclusions and 
findings irrespective of those made by the Special Inquiry 
Officer.16 

Thus, before 2002, the BIA could make its own independent determination on questions 
of fact and law and on whether discretionary relief should be granted.  The BIA also had 
discretion to grant oral argument if requested.  It could confirm or alter the Immigration Judge’s 
rulings on discretionary relief and award discretionary relief.  The BIA issued a written decision 
that was supposed to discuss the evidence and the reasons for the BIA’s determination 
sufficiently so that a reviewing court would know its basis.17 

 

BIA decisions bind all DHS employees and officers and all Immigration Judges who 
administer the Immigration and Naturalization Act.18  Selected decisions may be designated by a 

                                                
14  8 C.F.R. § 3.1(d)(1) (1999). 
15  IMMIGRATION LAW AND PROCEDURE, supra note 9, at § 3.05[5](b). 
16  Id. at § 3.5[5](b) (citing Thomas Finucane, Procedure Before the Board of Immigration Appeals, 31 Interpreter Releases 30 (1954)); see 

also Woodby v. INS, 385 U.S. 276, 278 n.2 (1966); Cordoba-Chaves v. INS, 946 F.2d 1244, 1249 (7th Cir. 1991) (BIA can reverse 
Immigration Judge’s grant of § 212(c) relief and make its own assessment of the facts and conclusions regarding the grant or denial of 
discretionary relief). 

17 See discussion of judicial review in IMMIGRATION LAW AND PROCEDURE, supra note 9, at § 104. 
18  8 C.F.R. § 3.1(g) (1999). 
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majority vote of the permanent BIA members as precedents to be followed in future 
proceedings.19   

The BIA’s decision closed the case administratively unless the case was further reviewed 
by the Attorney General—a very rare occurrence.20  BIA decisions can be modified or overruled 
by subsequent BIA decisions, by the Attorney General, or by the federal courts.  

Members of the Board of Immigration Appeals  

Each of the board members of the BIA is rated for title, series, and grade in the Federal 
Service as a “Board Member, SL-905.”21  As such, each member of the BIA is required to have 
at least a J.D. law degree and be an active member of a state bar or the bar of the District of 
Columbia with a minimum of seven years of professional legal experience, at least one of which 
would be equivalent to the GS-15 level in the federal civil service.22  When selecting from the 
field of qualified applicants as recently as 2000, the Justice Department indicated that the 
following four factors would be used for quality ranking: 

(1) Comprehensive knowledge of the field of immigration laws, 
including the Immigration and Nationality Act regulations, and 
administrative and judicial case law;  

(2) Excellent analytical, decision making, and writing ability;  

(3) Proven ability to manage cases; [and]  

(4) Proven ability or potential to function effectively in high-volume 
collegial decision-making environment.23 

 

Although “comprehensive knowledge of the field of immigration laws” is set forth as the 
first qualification of a BIA judge, recently the Justice Department has selected members for the 
BIA who have had no prior immigration law or administrative law background.  In February 
2002, before the House Judiciary Committee’s Subcommittee on Immigration and Claims, the 
Honorable Lauren R. Mathon, a member of the BIA from 1995-2001 and, before that, an 
Immigration Judge and an INS trial attorney, testified:   

[A]lthough the number of [BIA] Board Members greatly expanded 
over the past few years, four of the Board Members appointed in 

                                                
19  Id.  Only a very small percentage of decisions that the BIA issues in any given year are deemed of precedential value. In 2002, 25 decisions 

were selected as precedential; in 2001, 19 were so designated; and, in 2000, only 18 received that status.  Operations of the Executive Office 
for Immigration Review (EOIR): Hearing Before the Subcommittee on Immigration and Claims of the Committee of the Judiciary, 107th 
Cong. 57 (2002) [hereinafter EOIR Hearing] (statement of the Honorable Michael Heilman, former member of the Board of Immigration 
Appeals); Attorney General and Board of Immigration Appeals Precedent Decisions, available at 
http://www.usdoj.gov/eoir/efoia/bia/biaindx.htm. 

20  8 C.F.R. § 3.1(d)(2) (1999) 
21  See, e.g., Office of Immigration Review Vacancy Announcement No. 00-02-15001, available at http://www.aila.org. 
22  Id. 
23   Id. 
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the last two years had no immigration background or expertise.  It 
took them time to learn a new body of law and become proficient 
at their work, and during this time the number of cases which 
could otherwise be reviewed and adjudicated decreased.24 

In the Justice Department’s Public Affairs Office press release of September 25, 2001, 
the EOIR announced the professional backgrounds of three appointments to the BIA (Kevin A. 
Ohlson, Frederick D. Hess, and Roger Pauley).  The two common denominators for these three 
appointments seem to have been a significant period of service on law enforcement and 
prosecutorial functions within the Department of Justice Criminal Division combined with the 
absence of any prior immigration law experience or background.  Mr. Pauley had served more 
than 27 years, Mr. Hess had served more than 19 years, and Mr. Ohlson had served more than a 
decade in the Criminal Division before their respective appointments to the BIA.  None appears 
to have previously held any other administrative or immigration law functions in the federal 
government. 

On the other hand, during 2003, five experienced BIA members with immigration 
expertise have “left” or shortly will “leave” the BIA.  The circumstances of their departures were 
not disclosed.  Paul Schmidt had a long career in the INS general counsel’s office, then eight 
years experience on the BIA, including six years as chairman.  Gustavo Villageliu, a Cuban 
immigrant himself, had been practicing immigration law since 1978, as a BIA staff attorney, then 
an Immigration Judge, then a BIA Member.  Cecilia Espenoza, before joining the BIA, had been 
a professor of immigration law and legal services attorney.  Noel Brennan, prior to being 
appointed to the BIA, had been a deputy assistant attorney general in the Department of Justice, 
responsible for community justice programs, and a longtime pro bono and legal services lawyer.  
John W. Guendelsberger was also a professor of immigration law and legal services lawyer 
before his appointment to the BIA. 

 

 

 

 THE BOARD OF IMMIGRATION APPEALS  BACKLOG 

Historical Data 

During the 1990s, the United States had record immigration: 9,095,417 people 
immigrated, more than any decade in American history.25  Also during the 1990s, the number of 
aliens expelled from the United States more than quadrupled.26  Most of these aliens were 
expelled because they entered the United States illegally, were unauthorized to stay in the United 

                                                
24  EOIR Hearing, supra note 19, at 9-10 (2002) (statement of the Honorable Lauren R. Mathon). 
25  See Appendix 4.  
26  See Appendix 5, 6. 
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States, or committed criminal acts while in the United States.27  In any event, the numbers of 
expulsion proceedings skyrocketed, from 30,039 in 1990 to 185,731 in 2000.28    

At the BIA, the number of appeals filed per year more than doubled (from 12,823 in 1992 
to 29,972 in 2000).29  The number of appeals decided per year increased as well, but did not 
double (from 11,720 in 1992 to 21,498 in 2000).30  The backlog, as a result, grew significantly 
during the 1990s (from 18,054 in 1992 to 63,763 in 2000).31    

Causes of the Backlog 

The backlog was caused by a number of factors, principally: (1) the increased case load at 
the BIA; (2) the frequent, significant changes in United States immigration laws; and (3) the 
number of members and other staffing issues at the BIA.  While each of these will be addressed 
here in turn, and independently, it is likely that they worked in combination to create the 
backlog. 

The Increased Caseload at the BIA 

One factor commonly mentioned as leading to the backlog is the increasing number of 
new appeals that the BIA receives.  The BIA case load has increased significantly over the past 
ten years.  A large part of this increase appears due to the increase in the number of Immigration 
Judges from 75 Judges in 1987 to over 225 Judges in 2003.32   

The number of judges whose work is reviewed by the BIA, therefore, has tripled.  By FY 
2001, the larger cadre of Immigration Judges was able to handle more than 284,000 matters.33   

  

The rate at which Immigration Judge decisions were being appealed to the BIA has also 
increased: from 10.9% in FY 1996 to 15.7% in FY 2001.34  

Both factors (a 300% increase in the number of Immigration Judges and a 50% increase 
in the rate at which their decisions are being appealed) have led to a steep increase in cases being 
handled by the BIA.  

Changes in United States Immigration Law 

                                                
27  See Appendix 7. 
28  See Appendix 6. 
29  See Appendix 8. 
30  See Appendix 9, 10. 
31  See Appendix 11, 12, 13. 
32  EOIR Hearing, supra note 19, at 9 (statement of the Honorable Lauren Mathon). 
33  See id. at 21 (statement of Kevin Rooney). 
34  See id. at 22 (statement of Kevin Rooney, Director, Executive Office of Immigration Appeals). 
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The second factor commonly mentioned for the increase in the backlog at the BIA is the 
changing legal landscape.  There have been a number of new statutes relating to immigration, 
some of which complicated matters.   Recent changes in U.S. immigration law have included: 

• Immigration Reform and Control Act of 1986 (IRCA); 

• Immigration Act of 1990 (IMMACT 90); 

• Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA); 

• Illegal Immigration Reform and Immigrant Responsibility Act of 
1996 (IIRIRA); 

• Nicaraguan Adjustment and Central American Relief Act of 1997 
(NACARA); 

• Haitian Refugee Immigration Fairness Act of 1998 (HRIFA); 

• Victims of Trafficking and Violence Protection Act of 2000 
(VTVPA); 

• Legal Immigration and Family Equity Act of 2000 (LIFE); and  

• Patriot Act of 2001.35 

Number of Members and Other Staffing Issues 

Another factor mentioned with respect to the increase in the BIA backlog is the number 
of BIA members and other staff personnel.  One expert has stated that the “existing backlogs are 
not necessarily the result of inefficiency, but rather reflect a lack of resources. . . . [and that] 
[e]liminating board members will not resolve backlog problems.  It’s like saying that the way to 
reduce traffic on Interstate 95 is to eliminate two lanes of the four-lane highway each way.”36    

Some, however, have testified before Congress or otherwise expressed their belief that 
there have in fact been too many members on the BIA.37  One former BIA member stated before 

                                                
35 Immigration Reform and Control Act of 1986, Pub. L. 99-603, 100 Stat. 3359 (codified in scattered sections of 7, 8, 18, 20, 29 and 42 

U.S.C.); Immigration Act of 1990, Pub. L. 101-649, 104 Stat. 4978 (codified in scattered sections of 8, 18, 22, 26, 29 and 42 U.S.C.); 
Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. 104-132, 110 Stat. 1214 (codified in scattered sections of 8, 15, 18, 19, 21, 
28, 42, 49 and 50 U.S.C.); Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. 104-208, div. C, 110 Stat. 3009-
546 (codified in scattered sections of 8, 18, 20, 22, 28, 32, 42, 48 and 50 U.S.C.); Nicaraguan Adjustment and Central American Relief Act 
of 1997, Pub. L. 105-100, § 201, 111 Stat. 2160-2193 (codified in scattered sections of 8 U.S.C.); Haitian Refugee Immigration Fairness 
Act of 1998, Pub. L. 105-277, div. A, § 101(h), tit. IX, 112 Stat. 2681-480, 2681-538 (codified in scattered sections of 8 U.S.C.); Victims of 
Trafficking and Violence Protection Act of 2000, Pub. L. 106-386, 114 Stat. 1464 (codified in scattered sections of 8, 18, 20, 22, 27, 28 and 
42 U.S.C.); Legal Immigration Family Equity Act of 2000, Pub. L. 106-553, § 1(a)(2), tit. XI, 114 Stat. 2762, 2672A-142 (codified in 
scattered sections of 8 U.S.C.); Patriot Act of 2001, Pub. L. 107-56, 115 Stat. 272 (codified in scattered sections of 5, 8, 10, 12, 15, 18, 20, 
21, 22, 28, 31, 42, 47, 49 and 50 U.S.C.). 

36  See EOIR Hearing, supra note 19, at 24 (statement of Stephen Yale-Loehr, co-author of IMMIGRATION LAW AND PROCEDURE, supra note 
9). 

37  See id. at 13 (statement of the Honorable Michael Heilman) (“I think it is clear at this point that the [BIA] has too many members.”); see 
also Letter from Federation for American Immigration Reform to Mr. Charles Adkins-Blanch, General Counsel, EOIR, U.S. DOJ 4 (Mar. 
20, 2002) [hereinafter FAIR Comments] (“Currently, the 400% increase in members since 1995 has resulted in conflicting opinions, delays 
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Congress that the increase in the number of members often led to “issues apparently resolved one 
month . . . becoming unresolved as [new members and] new votes and new voting patterns 
appeared.”38 

The Department of Justice itself, many times, under both Democratic and Republican 
administrations, indicated that increasing the number of BIA Members was “necessary because 
of the Board’s increasing caseload” and that more Members would “maintain an effective, 
efficient system of appellate adjudication.”39  That departmental judgment was apparently 
reversed during 2002, when, in promulgating the “Procedural Reforms,” the Department of 
Justice declared:  

It is now apparent that this substantial enlargement – more than 
quadrupling the size of the Board in less that seven years – has not 
succeeded in addressing the problem of effective and efficient 
administrative adjudication, and the Department declines to 
continue committing more resources to support the existing 
process.40 

The Department of Justice did acknowledge the perception of some “that the reduction 
could be perceived as part of a design to eliminate Board members with whom the Attorney 
General disagrees. . . .”41  In response, the Department noted, accurately, that the Attorney 
General has the power to eliminate any member he chooses, as a matter of his discretion, without 
being bound by seniority, immigration experience, or anything else.42 

Disadvantages of Having a Backlog 

When Attorney General Ashcroft announced the “Procedural Reforms” in February 2002, 
he stated that “[a] mission of the Department of Justice is enforcing our immigration laws fairly, 
deliberately and without delay.”43  In spite of the differences of opinion as to why the backlog 
arose or how it should best be resolved, there appears to be almost universal agreement that the 
backlog is a problem, for all parties involved.   

                                                                                                                                                       
while personal disputes between members are resolved, and increased numbers of ‘dissenting’ opinions that are often political attacks on 
Congress by radical members.”). 

38 EOIR Hearing, supra note 19, at 17 (statement of the Honorable Michael Heilman).  See id. at 16 (“Growth has also characterized the BIA 
as an institution, to the point that it bears no real resemblance to the body that was known as the BIA for about the first 50 years of its 
existence. . . . It was inevitable that the ability of the BIA to issue precedent decisions, to say nothing of useful decisions, would be lowered 
as the number of Board Members increased.”); see also Dorsey & Whitney’s Summary of Interviews with Congressional Staffers (Apr. 29, 
2003) (“They observed that the backlog had increased at the same time that the number of board members had increased.  They noted that 
the statistics did not indicate that the backlog was the result of too little manpower to handle the cases.  Rather, they explained that the 
increase in the number of judges seemed to cause an increase in the backlog.”). 

39  AG Order No. 2062-96, 61 Fed. Reg. 59303, 59305 (Nov. 22, 1996); AG Order No. 2180-98, 63 Fed. Reg. 51511, 51518 (Sept. 28, 1998); 
AG Order No. 2297-2000, 65 Fed. Reg. 20063, 20068 (Apr. 14, 2000) (copies attached as Appendix 14). 

40  Board of Immigration Appeals: Procedural Reforms to Improve Case Management, 67 Fed. Reg. 54,878, 54,879 (Aug. 26, 2002) (codified 
at 8 C.F.R. Part 3) [hereinafter Final Rule] (attached as Appendix 1). 

41  Id. at 54,893. 
42  Id. 
43  Press Release, Department of Justice, DOJ Unveils Administrative Rule Change to Board of Immigration Appeals in Order to Eliminate 

Massive Backlog of More than 56,000 Cases (Feb. 6, 2002).  
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Delay is bad for law-abiding aliens, particularly when they are detained throughout the 
course of appeals, and particularly when they have children.44  Delay is also bad for all 
Americans, when it allows those who threaten our safety or security to remain here when they 
should be expelled.45 

The Department of Justice also believes that the backlog creates an “unfair enforcement” 
of immigration laws, harming those aliens who may have a strong basis for appeal while 
permitting some respondents to remain in the United States illegally to “acquire additional 
equities and to abuse the immigration system.”46   

Previous Efforts to Combat the Backlog 

Various efforts have been made to combat the backlog of cases before the BIA.  The 
earliest of these primarily involved increasing the number of positions on the Board from 5 to 
23.47  Other efforts included attempts by the BIA Chairman, in 1995-2000, to implement and 
enforce time limits.48  As noted above, these efforts were not very successful; the backlog 
increased by close to 30,000 cases during the 1995-1999 period alone.  

 

 THE “STREAMLINING RULES” (1999) 

Summary Affirmances 

In 1999, the BIA began a new attempt to deal with its rapidly increasing caseload.49  Its 
so-called “Streamlining Rules,” set forth in 8 CFR Part 3, became effective on October 18, 
1999.50   

The “Streamlining Rules” made a number of changes in BIA procedure.  Single BIA 
members were empowered to dispose of a wide range of  “procedural or ministerial issues.”51  
Most importantly, under the “Streamlining Rules,” permanent BIA members could act alone in 
affirming certain decisions of Immigration Judges and the Service without opinion.52  The BIA 

                                                
44  See EOIR Hearing, supra note 19, at 29 (statement of Stephen Yale-Loehr); see also Ramirez-Alejandre v. Ashcroft, 319 F.3d 365, 385 (9th 

Cir. 2003) (noting that the court had repeatedly “directed the BIA to give particular attention to whether a deportation will disrupt the lives 
of children, especially those who have remained in the country during their early formative years due to the delay caused by the INS or 
BIA.”) (citing Casem v. INS, 8 F.3d 700, 703 (9th Cir. 1993); Gutierrez-Centeno, 99 F.3d 1529, 1534 (9th Cir. 1996); Prapavat v. INS, 662 
F.2d 561, 563 (9th Cir. 1981)). 

45  See FAIR Comments, supra note 37, at 4. 
46  See EOIR Hearing, supra note 19, at 20 (statement of Kevin Rooney). 
47  See id. at 4 (statement of the Honorable Sheila Jackson Lee, a Representative from the State of Texas). 
48  See Schmidt Memorandum, supra note 12. 
49  The procedural rules governing the BIA appeal process prior to the enactment of the “Streamlining Rules” were codified at 8 C.F.R. §§ 1.1-

3.11 (1999) and are attached as Appendix 15. 
50  Executive Office of Immigration Review; Board of Immigration Appeals: Streamlining Rules, 64 Fed. Reg. 56,135 (codified at 8 C.F.R. 

Part 3) [hereinafter Streamlining Rules].  A copy of the “Streamlining Rules,” as promulgated in the Federal Register and effective October 
18, 1999, is attached as Appendix 16.   

51  8 C.F.R. § 3.1(a)(1) (2000) (codifying “Streamlining Rules”). 
52  8 C.F.R. § 3.1(a)(7)(i) (2000). 
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Chairman was empowered to “designate certain categories of cases as suitable for review [by a 
single member, without opinion]. . . .” 53   

For cases within the “certain categories” designated by the BIA Chairman, the single BIA 
member to whom the case was assigned could summarily affirm the decision of the Service or 
the Immigration Judge, without an opinion, if the BIA member determined:   

that the result reached in the decision under review was correct; 
that any errors in the decision under review were harmless or 
nonmaterial; and that (A) the issue on appeal was squarely 
controlled by existing BIA or federal court precedent and did not 
involve the application of precedent to a novel fact situation; or 
(B) the factual and legal questions raised on appeal are so 
insubstantial that three-Member review is not warranted.54     

While an affirming order without an opinion did not necessarily imply approval of all of 
the reasoning of the decision under the “Streamlining Rules,” it signified the BIA’s conclusion 
that any errors in the decision of the Immigration Judge or the Service were “harmless” or 
“nonmaterial.”55   

Implementation of the “Streamlining Rules” (1999-2001) 

 The “Streamlining Rules” authorized the chair of the BIA to designate “certain 
categories” of cases as appropriate for single member affirmance without opinion.  From the fall 
of 1999 through the spring of 2002, the two BIA Chairs (Paul Schmidt and Lori Scialabba) did 
precisely what the rules contemplated, i.e., designated “certain categories.”  As Chairman 
Schmidt informed all BIA members on August 28, 2000: 

First, the designated categories are similar to “mining claims.”  
They define areas where it preliminarily appears likely that we will 
locate cases appropriate for streamlining.  But, not every case in a 
category actually will be suitable for streamlining.  The three 
regulatory criteria [correct result; any errors are immaterial; 
controlling precedent or insubstantial factual and legal questions] 
always must be faithfully applied.  When in doubt, the best 
practice is to refer the case for three-Member review. 

Second, the categories set forth below are intended to be flexible.  
They can, and will, be expanded, contracted, or redefined on the 
basis of our experience during the Pilot Program.  Streamlining is a 
dynamic process where the Board Members exercise substantial 
control over what cases are appropriate for our full, three-Member 
decision docket.  By resolving legal issues and issuing clear, 

                                                
53  Id. 
54  8 C.F.R. § 3.1(a)(7)(ii) (2000). 
55  8 C.F.R. § 3.1(a)(7)(iii) (2000). 
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timely, easily understandable precedents covering certain types of 
recurring legal issues we can promote due process and the type of 
high-quality judicial decision-making below that is consistent with 
a streamlined appellate process. 

On the other hand, statutory changes, regulatory changes, or new 
Federal Court decisions could create substantial legal issues in 
areas once thought to be “settled law.”  Thus, it is likely that some 
categories of cases once thought to be appropriate for streamlining 
may, as a result of such changes, once again require the 
deliberative process available through three-Member review.56  

Chairman Schmidt designated “certain categories” of cases as appropriate for summary 
affirmance without opinion by a single BIA Member.57  After Mr. Schmidt stepped down as 
Chairman, effective April 9, 2001,58 his successor, Acting Chairman Lori Scialabba also 
designated “certain categories,” beginning on the first day of her service as chair and continuing 
through 2001.59 

The “Streamlining Rules” had immediate effect.  During FY1999 and FY2000, the BIA 
completed roughly 8,000 fewer cases than it received each year, and the backlog grew.  During 
FY2001, the BIA completed roughly 3,000 more cases than it received, and, during FY2002, the 
BIA completed  roughly 13,000 more cases than it received, and the backlog in each year 
declined.60 

Independent Auditor Assessment of “Streamlining Rules” (December  2001) 

EOIR and the BIA retained Andersen LLP (“Andersen”) to evaluate the effectiveness of 
streamlining.  Andersen investigated both objective and subjective factors, submitted a 
“Streamlining Pilot Project Assessment Report,” and conducted an “Exit Briefing” to present its 
findings on December 13, 2001. 

In its Report and Exit Briefing, Andersen reported that streamlining had contributed to a 
53% increase in the overall number of BIA cases completed during its implementation period 
(September 2000 through August 2001) and that streamlining had helped reduce the average 
number of days it takes for a BIA case to be processed from “Intake” to “Completed at BIA.”61  

                                                
56  Schmidt Memorandum, supra note 12, at 2-3. 
57  Id. at 3-8.  See also Memorandum of Paul W. Schmidt, Chairman of the BIA, to all BIA Members (Nov. 1, 2000) (produced by EOIR to 

Dorsey & Whitney pursuant to Freedom of Information Act request) (attached as Appendix 17). 
58  Press Release , U.S. Dep’t of Justice, Schmidt Steps Down as Board Chairman (Mar. 20, 2001) (attached as Appendix 18). 
59  See Memoranda from Lori  L. Scialabba, Acting Chairman, to all BIA Members, (Apr. 10, 2001; May 23, 2001; June 22, 2001; Aug. 7, 

2001; & August 9, 2001) (produced by EOIR to Dorsey & Whitney pursuant to Freedom of Information Act request) (attached as Appendix 
19). 

60  See U.S. Dep’t of Justice, EOIR, Statistical Yearbook 2002 Fig. 22 (2003) (attached as Appendix 20). 
61  U.S. Dep’t of Justice, EOIR, BIA Streamlining Pilot Project Assessment Report 5-7 (2001) [hereinafter Andersen Report] (attached as 

Appendix 21). 
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From the data that was available, Andersen stated its belief that streamlining had not adversely 
affected aliens.62   

Andersen’s conclusion was that “the overwhelming weight of both the ‘objective’ and 
‘subjective’ evidence gathered during the conduct of this study indicates that the Streamlining 
Pilot Project has been an unqualified success.”63  Andersen recommended that “the program 
should remain viable and can be sustained based solely upon the stream of incoming cases.”64  

Implementation of the “Streamlining Rules” (2002) 

Despite Andersen’s favorable report, the Department of Justice, on February 19, 2002, 
published proposed rules that would eventually become the “Procedural Reforms” — far more 
extreme measures.   

Less than a month later, on March 15, 2002, Acting Chairman Lori Scialabba designated 
new, broad, important  “categories” as appropriate for affirmance without opinion by a single 
BIA member, including asylum cases.65 

Then, on May 3, 2002, Acting Chairman Scialabba, after citing the general prerequisites 
for streamlining (correct decision; errors immaterial; controlling precedent or insubstantial 
factual/legal questions), stopped defining “certain categories of cases”; instead, she designated 
“all cases”:  

I hereby designate the following categories of cases to be 
appropriate for affirmance without opinion by a single Board 
Member exercising the authority of the Board of Immigration 
Appeals in accordance with 8 C.F.R. §3.1(a)(7)(ii) 

A. All cases involving appeals of Immigration Judge decisions 
over which the Board of Immigration Appeals has 
jurisdiction and which meet the criteria set forth above. 

B. All cases involving appeals of Immigration and 
Naturalization Service decisions over which the Board of 
Immigration Appeals has jurisdiction and which meet the 
criteria set forth above.66  

In essence, by designating “all cases,” Ms. Scialabba was implementing much of the proposed 
“Procedural Reforms” four months before they were officially effective. 

 
                                                
62  Id. at 10.   
63  Id. at 13. 
64  Id. at 2. 
65  Memorandum of Lori L. Scialabba, Acting Chairman, to all BIA Members, (Mar. 15, 2002) (produced by EOIR to Dorsey & Whitney 

pursuant to Freedom of Information Act request) (attached as Appendix 22). 
66  Memorandum of Lori L. Scialabba, Acting Chairman, to all BIA Members, (May 3, 2002) (produced by EOIR to Dorsey & Whitney 

pursuant to Freedom of Information Act request) (attached as Appendix 23). 
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 THE “PROCEDURAL REFORMS” (2002) 

Summary of “Procedural Reforms”67 

According to the Department of Justice, the “Procedural Reforms” were intended to 
“revise the structure and procedures of the Board of Immigration Appeals, provide for an 
enhanced case management procedure, and expand the number of cases referred to a  single 
Board member for disposition.”68  The preamble to the proposed rules states that the “Procedural 
Reforms” are intended to: (1) eliminate the backlog of approximately 55,000 cases pending 
before the BIA, (2) eliminate unwarranted delays in the adjudication of administrative appeals, 
(3) utilize BIA resources more efficiently, and (4) allow more resources to be allocated to the 
resolution of those cases that present difficult or controversial legal questions.69   

In promulgating the final version of the “Procedural Reforms,” the EOIR stated that the 
purpose of the BIA as an entity is to “identify clear errors of fact or errors of law in decisions 
under review, to provide guidance and direction to the immigration judges, and to issue 
precedential interpretations as an appellate body, not to serve as a second-tier trier of fact.”70  
With this redefined role in mind, the “Procedural Reforms” make a number of changes to the 
BIA appeal process: 

• The use of single-member review of Immigration Judge decisions 
is expanded, making such review the rule rather than the exception 
for all cases except those falling within one of five enumerated 
categories; 

• De novo review of factual issues by the BIA is eliminated; an 
Immigration Judge’s factual findings are now subject to a clearly 
erroneous standard of review; 

• The use of summary dispositions is expanded to include mandatory 
dismissal of appeals filed for improper purposes or without 
arguable basis in fact, and the ability to affirm without opinion is 
increased; 

• The size of the BIA is reduced from 23 members to 11; and, 

• Various case management practices to be followed by the BIA are 
set forth, including rules for simultaneous filing of briefs and time 
limits for disposition of appeals. 

                                                
67  See Final Rule, supra note 40.   
68  Board of Immigration Appeals: Procedural Reforms to Improve Case Management, 67 Fed. Reg. 7309, 7309 (proposed Feb. 19, 2002) 

(codified at 8 C.F.R. Part 3) [hereinafter Proposed Rule]. 
69   Id. at 7310.  In an advance summary of the proposed rule, a fifth objective – enhancing the quality of BIA decisions – was identified.  See 

Letter from American Immigration Lawyers Association, to Mr. Charles Adkins-Blanch, General Counsel, EOIR, U.S. DOJ (Mar. 20, 
2002) (commenting on the proposed Procedural Reforms) [hereinafter AILA Comments].  This fifth objective was dropped for unknown 
reasons from the published version of the proposed rule. 

70  Final Rule, supra note 40, at 54880. 
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Single-Member Review   

The “Procedural Reforms” mandate that single-member review shall be the “dominant 
method of adjudication for the large majority of cases before the Board.”71  The traditional three-
member panel is characterized by the EOIR as “cumbersome and time-consuming” and as 
“expend[ing] an excessive amount of resources.”72  Expansion of single-member review is 
explained as the means by which the Board will “be able to concentrate greater resources on the 
more complex cases that are appropriate for review by a three-member panel, and …. to focus 
greater attention on the issuance of precedent decisions that provide guidance to the immigration 
judges, the Service, attorneys and accredited representatives, and respondents.”73   

Consequently, review by a single board member is now the norm, not the exception: all 
appeals are assigned to a single BIA member unless the case meets the standards for assignment 
to a three-member panel.74  Under the “Procedural Reforms,” the Chairman designates a 
screening panel (consisting of a “sufficient number” of BIA members, staff attorneys, or 
paralegals who are authorized to adjudicate appeals as provided for in the regulations).75  All 
cases are subject to initial screening by the screening panel, which determines whether the appeal 
should be given single-member review or referred to a three-member panel.76  If single-member 
review is assigned, that single BIA member then determines the appeal on the merits, unless 
upon further review that member determines that the case really is appropriate for referral to a 
three-member panel for decision.77   

The screening panel may assign cases for review by a three-member panel only if the 
case presents one of the following circumstances: 

(i) The need to settle inconsistencies between the rulings of 
different immigration judges; 

(ii) The need to establish precedent construing the meaning of 
ambiguous laws, regulations, and procedures;  

(iii) The need to review a decision by an immigration judge or 
the Service that is not in conformity with the law or 
applicable precedents; 

(iv) The need to resolve a case or controversy of major national 
import; 

                                                
71  See id. at 54879 (noting that the “streamlining process undertaken by the Board has provided the best opportunity to manage the Board’s 

backlog.  Over 58% of all new cases in 2001 were sent to be summarily decided by single Board member review through streamlining.”).   
72 Id. at 54879. 
73 Id. 
74 8 C.F.R. § 3.1(e) (2003). 
75 Id.  
76 8 C.F.R. § 3.1(e)(1) (2003). 
77 8 C.F.R. § 3.1(e)(3) (2003); see also infra IV.A.2-5, IV.A.6.  If the single member does determine that the case really should be referred to a 

three-member panel, it must be for one of the same six reasons the initial screening panel must use.   
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(v) The need to review a clearly erroneous factual 
determination by an immigration judge; or 

(vi) The need to reverse the decision of an immigration judge or 
the Service, other than reversal under § 3.1(e)(5).78    

En banc proceedings are possible, but are not favored under the “Procedural Reforms.”79  
The primary purpose of an en banc proceeding is identified by the EOIR as interpretation of the 
Immigration and Nationality Act through precedent decisions.80  Thus, an en banc proceeding is 
to “occur only when necessary to address an issue of particular importance or to secure or 
maintain consistency of the BIA’s decisions.”81  The BIA may on its own motion, by a majority 
vote of the permanent members, or by direction of the Chairman, consider any case en banc, or 
reconsider any case already reviewed by a three-member panel.82   

Elimination of De Novo Review of Factual Issues 

The “Procedural Reforms” eliminate the BIA’s de novo review of factual issues, 
requiring Members to accept the factual findings of the Immigration Judge, including findings as 
to the credibility of testimony, unless they are “clearly erroneous.”83  The introduction and 
consideration of new evidence in proceedings before the BIA is prohibited.84  The only recourse 
for a party asserting that the BIA cannot properly resolve an appeal without further fact-finding 
is a motion for remand to the Immigration Judge, or where appropriate to the Service, for 
additional fact-finding.85   

The rationale given for this change in the BIA’s authority is EOIR’s assertion that the 
vast majority of Immigration Judge decisions are “legally and factually correct.”86  Thus, the 
“Procedural Reforms” recognize “the primacy of immigration judges as factfinders and 
determiners of the cases before them.”87  Under the “Procedural Reforms,” no other independent 
de novo factual reviews are permitted.  

This change does not, however, preclude the BIA from “reviewing mixed questions of 
law and fact, including, without limitation, whether an alien has established a well-founded fear 
of persecution or has demonstrated extreme hardship, based on the findings of fact made by the 

                                                
78 8 C.F.R. § 3.1(e)(6) (2003); see also 8 C.F.R. § 3.1(e)(5) (2003) (providing for reversal by a single-member when “consistent with and 

required by intervening Board or judicial precedent, or by an intervening final regulation”). 
79  Final Rule, supra note 40, at 54880.  To convene the full BIA en banc, a majority of the permanent BIA members constitute a quorum of 

the BIA.  See 8 C.F.R. § 3.1(a)(5) (2003) (codifying “Procedural Reforms”). 
80  Final Rule, supra note 40, at 54880. 
81  8 C.F.R. § 3.1(a)(5) (2003). 
82  Id. 
83  8 C.F.R. § 3.1(d)(3)(i) (2003). 
84  8 C.F.R. § 3.1(d)(3)(iv) (2003) (although the board can take “administrative notice of commonly known facts such as current events or the 

contents of official documents”). 
85 8 C.F.R. § 3.1(d)(3)(iv) (2003). 
86 Final Rule, supra note 40, at 54880 (quoting former Board member Michael Heilman’s House testimony that the “overwhelming 

percentage of immigration judge decisions . . . [are] legally and factually correct”). 
87 Id.  
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immigration judge.”88  Questions of law, of discretion, and of judgment remain subject to de 
novo review.89  Moreover, “all other issues on appeal from decisions of immigration judges” 
may be reviewed de novo,90 although it is currently unclear how broadly this category of “all 
other issues” will be interpreted and applied in practice.  Additionally, all questions arising on 
appeal from decisions issued by Service officers may be reviewed de novo.91   

Summary Dismissals 

The “Procedural Reforms” expand upon the summary dismissal procedure as it existed 
under the “Streamlining Rules.”  

Whether heard by a panel or a single BIA member, the “Procedural Reforms” added 
another category of appeals subject to mandatory summary dismissal – where it is determined 
that the appeal was filed for an “improper purpose, such as to cause unnecessary delay, or that 
the appeal lacks an arguable basis in fact or in law unless the Board determines that it is 
supported by a good faith argument for extension, modification, or reversal of existing law.”92   

Affirmance Without Opinion   

When a case is determined to be appropriate for single-member review, under the 
“Procedural Reforms” the reviewing BIA member “shall affirm” a decision by the Service or 
Immigration Judge without an opinion under the following circumstances: 

(i) if the Board member determines that the result reached in 
the decision under review was correct;  

(ii) any errors in the decision under review were harmless or 
nonmaterial; and  

(iii) the issues on appeal are squarely controlled by existing 
Board or federal court precedent and do not involve the 
application of precedent to a novel factual situation, or the 
factual and legal issues raised on appeal are not so 
substantial that the case warrants the issuance of a written 
opinion in the case.93 

In the event the BIA member determines that affirmance without opinion is appropriate, 
the BIA issues a summary order that must read as follows: “The Board affirms, without opinion, 
the result of the decision below.  The decision below is, therefore, the final agency 
determination.”94  An affirmance without opinion merely approves the result reached in the 

                                                
88 8 C.F.R. § 3.1(d)(3)(iv) (2003). 
89 8 C.F.R. § 3.1(d)(3)(ii) (2003). 
90 8 C.F.R. § 3.1(d)(3)(ii) (2003). 
91 8 C.F.R. § 3.1(d)(3)(iii) (2003). 
92 8 C.F.R. § 3.1(d)(2)(i)(D) (2003). 
93 8 C.F.R. § 3.1(e)(4)(i) (2003). 
94 8 C.F.R. § 3.1(e)(4)(ii) (2003). 
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decision below and “shall not include further explanation or reasoning.”95  While such an order 
“does not necessarily imply approval of all of the reasoning of that decision, but does signify the 
Board’s conclusion that any errors in the decision of the immigration judge or the Service were 
harmless or nonmaterial.”96  If the BIA member to whom an appeal is assigned determines that 
affirmance without opinion is not appropriate, the BIA member “shall issue a brief order 
affirming, reversing, modifying, or remanding the decision under review, unless the Board 
member designates the case for decision by a three-member panel.”97     

Reduction of Size of Board of Immigration Appeals 

As noted above, prior to the “Procedural Reforms” the BIA had attempted to address the 
“mounting backlog of cases” by increasing the number of permanent Board Members on several 
occasions – from five permanent positions to twelve in 1995, with further incremental increases 
to a total of twenty-three permanent positions in 2002.98  Significant staff increases accompanied 
the expansion of the BIA.   

In promulgating the “Procedural Reforms,” the EOIR noted that the addition of new BIA 
members had not “appreciably reduced the backlog of cases.”99  The “Procedural Reforms” 
reduced the number of BIA positions to eleven.100   

Case Management Procedures 

The “Procedural Reforms” require the Chairman to establish a case management system 
for the expeditious resolution of all appeals.101  The most significant modification of case 
management procedures is the imposition of a series of time limits geared toward expediting the 
adjudication process.102   

The “Procedural Reforms” shorten the briefing calendar from thirty days to twenty-one 
days.103  Appeals involving aliens who are not detained follow a sequential briefing schedule, as 
before, but appeals involving detained aliens are now to be briefed concurrently, and reply briefs 
are only permitted by leave of the BIA.104  The BIA may, upon written motion and for good 

                                                
95 Id. 
96 Id. 
97 8 C.F.R. § 3.1(e)(5) (2003). 
98 Final Rule, supra note 40, at 54878. Note that at the time the “Procedural Reforms” were proposed and enacted, four of these twenty-three 

positions were vacant.  Id. 
99 Proposed Rule, supra note 68, at 7310. 
100 8 C.F.R. § 3.1(a)(1) (2003); see also Final Rule, supra note 40, at 54879.  Five BIA members were reassigned to positions within the EOIR.  

See AILA InfoNet Doc. No. 03042443 (Apr. 24, 2003) at http://www.aila.org.  Three others voluntarily departed.  
101 In addition, jurisdiction over appeals of Service decisions imposing administrative fines are transferred to the Office of the Chief 

Administrative Hearing Officer.   
102 In addition to the time limits imposed upon the BIA, the “Procedural Reforms” also impose timeliness requirements upon the Immigration 

Judge’s review and approval of the hearing transcript.  8 C.F.R. § 3.5(a) (2003).  
103 8 C.F.R. § 3.3(c) (2003). 
104 Id. 
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cause, extend the period for filing a brief or reply brief for up to 90 days,105 and the BIA has the 
discretion to consider a brief that has been filed out of time.106   

The BIA is required to dispose of all appeals assigned to a single BIA member within 90 
days of completion of the record on appeal, or within 180 days after an appeal is assigned to a 
three-member panel.107  In exigent circumstances, the Chairman may grant an extension of up to 
60 days.108  If a 60-day extension is granted and the panel is unable to issue a decision with the 
additional 60 days, the appeal shall either be assigned to the Chairman or the Vice-Chairman for 
a final decision within 14 days or shall be referred to the Attorney General for decision.109  If a 
dissenting or concurring panel member fails to complete his or her opinion by the end of the 60-
day extension period, the majority decision is rendered without that dissent or concurrence 
attached.110  If a BIA member consistently fails to meet the assigned deadlines for the 
disposition of appeals, or otherwise fails to adhere to the standards of the case management 
system, the Chairman shall notify the Director of EOIR and the Attorney General.111     

A “grandfather clause” of sorts was built into these time limits for cases ready for 
adjudication as of September 25, 2002.  If such a case is not completed within the established 
time lines, the Chairman may grant an extension of up to 120 days.112  The other exception to the 
time limits involves cases where an impending decision by the Supreme Court of the United 
States or by a U.S. Court of Appeals “may substantially determine the outcome of a case or 
group of cases pending before the Board.”113  In such cases, the Chairman has the discretion to 
hold the case until such decision is rendered.114 

The “Procedural Reforms” also limit oral argument to those appeals determined by a 
three-member panel or by the BIA sitting en banc.115  It is at the discretion of the three-member 
panel or the en banc BIA to hear oral argument.116  Consequently, the three-member panel or 
BIA sitting en banc may decline to consider oral argument.  No criteria are articulated for when 
oral argument is appropriate.  No oral argument is allowed in appeals assigned for disposition by 
a single BIA member.117 

Public Reaction to the “Procedural Reforms” 

                                                
105 Id. 
106 Id. 
107 8 C.F.R. § 3.1(e)(8)(i) (2003). 
108 8 C.F.R. § 3.1(e)(8)(ii) (2003). 
109 Id. 
110 Id. 
111 8 C.F.R. § 3.1(e)(8)(v) (2003). 
112 8 C.F.R. § 3.1(e)(8)(iv) (2003). 
113 8 C.F.R. § 3.(e)(8)(iii) (2003). 
114 Id. 
115 8 C.F.R. § 3.1(e)(7) (2003). 
116 Id. 
117 Id. 



 

 

 26 

Public reaction to the “Procedural Reforms” has been expressed in a variety of forms — 
most notably, comments submitted prior to the promulgation of the final rule and a lawsuit filed 
by the Capital Area Immigrants’ Rights Coalition (“CAIR”) and AILA. 

Comments 

The comment period for submissions regarding the Procedural Reforms, as proposed on 
February 19, 2002, was 30 days.118  During this time, the EOIR received 68 comments.119  Most 
comments were strongly opposed to “many or most of the specific provisions of the proposed 
rule.”120  Based upon these comments, the EOIR did make some modifications to the final rule, 
but proceeded with the promulgation of the “Procedural Reforms” largely as proposed. 

Due Process 

Numerous comments (both those in support of and those against) expressed concerns 
about the due process implications of the “Procedural Reforms.”121  Some comments expressed 
the concern that the “Procedural Reforms” emphasize production by members of the BIA to the 
detriment of quality and due process.  Several comments noted the lack of an internal review 
standard to assure quality, accuracy and consistency, as well as the incentive for members to 
“rubber stamp” decisions by Immigration Judges in order to handle their enormous caseloads 
within the time constraints imposed by the reforms.122   

Several of the comments submitted argued that the “Procedural Reforms” endangered a 
respondent’s right to due process under the Supreme Court’s balancing test in Mathews v. 
Eldridge.123  As the EOIR noted, many comments focused on one prong of this balancing test — 
the “nature of the interest of the individual, particularly in asylum and related cases where the 
respondents assert that the respondent will be persecuted, his or life or freedom will be 
threatened, or that he or she will be tortured, if returned to his or her country of origin.”124  As 
Senators Edward Kennedy and Patrick Leahy wrote: 

The interests at stake are significant, especially for asylum seekers, 
who may face persecution or even death, and long-time residents, 

                                                
118 Proposed Rule, supra note 68, at 7310 (identifying March 21, 2002 as the deadline for submission of written comments). 
119 Final Rule, supra note 40, at 54879 (noting that the EOIR received sixty-eight timely submissions and five untimely submissions).  
120 Id. at 54881. 
121 See, e.g., Letter from United States Representative George W. Gekas (Chairman, Subcommittee on Immigration and Claims), to Mr. 

Charles Adkins-Blanch, General Counsel, EOIR, U.S. DOJ 3 (Mar. 21, 2002) [hereinafter Gekas Comments]; Letter from ACLU, to Mr. 
Charles Adkins-Blanch, General Counsel, EOIR, U.S. DOJ (Mar. 21, 2002) (opposing the proposed rules and urging that they be rescinded) 
[hereinafter ACLU Comments]; see also Final Rule, supra note 40, at 54881;  Letter from United States Representatives John Conyers, Jr. 
(Ranking Member Committee on Judiciary) and Sheila Jackson Lee (Ranking Member Subcommittee on Immigration and Claims) to Mr. 
Charles Adkins-Blanch, General Counsel, EOIR, U.S. DOJ 4 (Mar. 21, 2002) [hereinafter Conyers & Jackson Lee’s Comments]. 

122 See, e.g., AILA Comments, supra note 69, at 8-9 (noting a “fear that Board Members would be forced to rubber-stamp IJ decisions without 
thorough and thoughtful review and analysis” due to the increased caseload and urging an increase, rather than a cut, in the size of the 
Board). 

123 424 U.S. 319, 341-47 (1976); see, e.g., Letter from the American Bar Association, to Mr. Charles Adkins-Blanch, General Counsel, EOIR, 
U.S. DOJ 7 (Mar. 18, 2002) [hereinafter ABA Comments]; see also AILA Comments, supra note 69, at 4-5. 

124 Final Rule, supra note 40, at 54881.  
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who may face permanent separation from family and the loss of all 
that makes life worth living.125  

The EOIR and groups in support of the “Procedural Reforms,” such as the Federation for 
American Immigration Reform (“FAIR”), objected to this focus on the interests of the 
individual.  FAIR commented:  

[The] image of BIA appellants as simple-minded, ignorant or 
bewildered victims is a false stereotype promoted by the 
immigration bar and communal organizations.  In fact, appellants 
are typically a self-selected and resourceful group far more 
knowledgeable about our immigration system than most highly 
educated citizens, and have no scruples about gaming the system.  
They are fully aware that an appeal can be filed at no cost, and has 
the effect of automatically suspending an immigration judge’s 
deportation order for months or often years.126 

The EOIR also suggested that this focus on due process was misplaced, as most cases appealed 
to the BIA involve applications for relief from removal, not removal itself, and thus the “process 
that is due is not a process related to the government’s efforts to remove the respondent from the 
United States.”127  For the EOIR, that raises “questions whether Mathews is the appropriate 
touchstone in light of the unique nature of the Act as the tool for managing the intersection of 
foreign and domestic interests regarding aliens.”128  

BIA Independence and Size 

Another major area of concern identified in the comments submitted involved the role 
and independence of the BIA after the enactment of the reforms.  According to these comments, 
the “Procedural Reforms” were the “latest in a number of actions taken by the Department of 
Justice in recent months that share a common theme of undermining the independence and 
authority of the Executive Office of Immigration Review.”129   

Equally troubling, according to these comments, were the reduction in size of the BIA (a 
decision often referred to as “counterintuitive”) and the undefined process by which the Attorney 
General would determine who would be dismissed or reassigned in order to reduce the number 
of board members from 19 to 11.130  AILA noted that this reduction in the size of the BIA: 

                                                
125  Letter from Senator Edward M. Kennedy (Member, Committee on the Judiciary) and Senator Patrick J. Leahy (Chairman of the Committee 

on the Judiciary), to Mr. Charles Adkins-Blanch, General Counsel, EOIR, U.S. DOJ 1 (Mar. 21, 2002) [hereinafter Kennedy & Leahy’s 
Comments]. 

126 FAIR Comments, supra note 37, at 4. 
127 Final Rule, supra note 40, at 54881. 
128 Id. at 54881-82. 
129 ACLU Comments, supra note 121, at 2; see also Final Rule, supra note 40, at 54882 (noting that comments expressed  concerned that the 

reforms “would adversely affect the fairness or effectiveness of the Board’s adjudications by limiting the independence and perceived 
impartiality of the Board”).   

130 See, e.g., Conyers & Jackson Lee’s Comments, supra note 121, at 3; AILA Comments, supra note 69, at 9.  At the time the “Procedural 
Reforms” were promulgated, the authorized size of the BIA was 23 members, but there were only 19 sitting members. 
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is bound to be perceived by some as political extortion.  It creates 
the perception that the Attorney General will, after reviewing the 
Board Members’ efforts during the transition period, eliminate 
those more independent-minded members.  The perception will be 
that, by eliminating independent-minded BIA Members, the 
Attorney General seeks to create a BIA even more receptive to the 
legal positions of the INS than is presently the case.  Such a 
perception will insure litigation, more appeals and generally 
detract from the public perception of impartiality necessary to 
maintain the integrity of the removal process.131 

Comments opposed to the reduction in the number of members of the Board agreed that the 
enormous caseload would prevent thorough and careful review of cases.  

Neither the reduction in size nor the process by which the BIA was reduced was a 
concern for those in support of the “Procedural Reforms.”  Those comments submitted in support 
of the reforms generally applauded the reduction in size as increasing the potential efficiency and 
effectiveness of the BIA.132  One of those commenters noted that “reducing the number of Board 
members should increase the coherence of the Board’s decisions and facilitate the en banc 
process, thereby improving the value of Board precedent.”133  The Department declined to 
modify the provisions of the rule reducing the size of the BIA to accommodate concerns about 
the reduction in number.  It stated its belief that expansion of the Board had been to the detriment 
of cohesiveness, collegiality, and uniformity of its decisions.134  

Affirmance Without Opinion 

The increase of the instances in which a single BIA member may summarily affirm 
decisions of an Immigration Judge without a written opinion was also the focus of many 
comments.  Contribution to inconsistent treatment of cases among BIA members, “cheapening” 
of the justice provided, failure to provide a rationale to respondents, and the possibility of 
increased remands by the federal courts were among the concerns raised.135  Some comments 
recommended that dispositions of certain categories of cases, such as asylum cases and 
Convention Against Torture cases, should always be accompanied by written decisions.136  The 
EOIR relied on data derived from the original streamlining initiative to rebut concerns about an 
increase in remands by the federal courts, noting that no overwhelming increase in remands 

                                                
131 AILA Comments, supra note 69, at 9-10. 
132 See, e.g., FAIR Comments, supra note 37, at 4 (reserving opinion on the exact number of BIA members needed to operate the appeals 

process efficiently). 
133 Gekas Comments, supra note 121, at 8. 
134 Final Rule, supra note 40, at 54894. 
135 See, e.g., ACLU Comments, supra note 121, at 4 (arguing that “[d]ecisions affirmed without critical debate will not only result in injustice in 

that particular case but will also frustrate the goal of more timely adjudication”); ABA Comments, supra note 123, at 3 (articulating a 
concern that affirmances without opinions “creates an incentive to rubber stamp” Immigration Judge decisions). 

136 See, e.g., Final Rule, supra note 40, at 54888. 
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resulted from the summary affirmances by single members of the BIA under the “Streamlining 
Rules.”137   

The EOIR dismissed concerns about failure to provide a rationale to respondents on the 
basis that any summary affirmance by a single member necessarily meant that the member 
concluded any error was harmless or immaterial.138   

Time Limits 

Comments also expressed concerns about proposed changes to require simultaneous 
briefing in all appeals and shorter periods for briefing and the rendering of decisions.139  The 
shorter time to decide cases was viewed as possibly leading to rushed and incorrect decisions.140  
Based upon these submissions, the Department modified the final rule so that it continues to 
permit sequential briefing in cases involving respondents not in detention.141  It did not change 
the time frames in other respects. 

The CAIR and AILA Lawsuit 

CAIR and AILA challenged the new BIA regulations on the grounds that the issuance 
and the implementation of the new BIA regulations violated the Administrative Procedure Act, 5 
U.S.C. §§ 552 et seq. (the “APA”).142  CAIR and AILA argued that the Department of Justice 
failed to engage in “reasoned decisionmaking,” as required by the APA, by ignoring comments 
and evidence adverse to the new rules and by failing to provide an adequate reasoning for the 
reforms.  In December 2002, CAIR and AILA moved for a summary judgment on the merits.  
Concurrently, the Department of Justice moved to dismiss the action on the grounds that the 
court lacked jurisdiction because CAIR and AILA lack standing to bring the action and that the 
new regulations are “committed to agency discretion by law” and are thus not subject to the 
APA.  The Department of Justice also moved for summary judgment, arguing that the new 
regulations were consistent with the APA.  Oral argument was held on February 25, 2003.  
While these motions were pending, it was reported that the removal of five BIA members was to 
occur on March 25, 2003.  CAIR and AILA sought to enjoin the removal of the BIA members on 
a variety of grounds.  The motion for the preliminary injunction was denied.143 

On May 21, 2003, the United States District Court for the District of Columbia denied 
CAIR and AILA’s motion for summary judgment, granted the Department of Justice’s motion 
for summary judgment, and denied the Department’s motion to dismiss.144  The court held that 

                                                
137 See id. at 54885. 
138 Id.  
139 See, e.g., AILA Comments, supra note 69, at 21 (urging that the BIA retain its 30-day briefing schedule for all appeals). 
140 See Final Rule, supra note 40, at 54896. 
141 See id. at 54895. 
142 See Capital Area Immigrants’ Rights Coalition v. United States Dep’t Justice, No. CIV.A.02-2081, ___ F. Supp.2d ___,  2003 WL 

21196684 *4 (D.D.C. May 21, 2003) [hereinafter CAIR Opinion]. 
143 See id. at *4 n.6 (referencing March 31, 2003, ruling denying CAIR and AILA’s request for an emergency injunction prohibiting the 

Attorney General from implementing a reduction in the BIA’s size). 
144 See generally id.  The opinion held that CAIR had associational standing to bring suit on behalf of its members and that this action of the 

Department of Justice was subject to judicial review.  
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the Department’s enactment of the Procedural Reforms was “not arbitrary or capricious, or 
otherwise in violation of the law.”145 

The plaintiffs had argued that three aspects of the final rule were arbitrary and capricious: 
(1) “the decision to adopt the streamlining provision as the dominant method of adjudication;” 
(2) “the provision reducing the size of the Board from 23 members to 11;” and (3) “the six-
month transition period designed to reduce the Board’s backlog.”146  The court addressed each of 
these issues in turn.   

First, the court held that the Department made a reasoned decision to adopt the expanded 
streamlining procedures articulated in the “Procedural Reforms” based upon three factors which, 
although “not altogether free from doubt,” tended to support the Department of Justice’s 
decision: (1) “Andersen’s favorable audit of the streamlining initiative,” (2) “Congressional 
testimony reflecting a continued need for Board reform,” and (3) “the Department’s own internal 
statistics and assessment.”147  The court concluded that the Department’s “decision to expand the 
streamlining procedure to most Board cases is supported ‘by substantial evidence.’”148   

Second, the court held that the Department of Justice’s decision to reduce the size of the 
BIA was influenced by “two important intervening events . . . that convinced the Department to 
adopt a revised policy of Board reduction: Arthur Andersen’s favorable audit of the 1999 
streamlining project and the February 6, 2002, hearing on immigration reform before the House 
Subcommittee on Immigration.”149  It found that based upon these two events, the Department’s 
conclusion to reduce the size of the BIA was reasonable and appropriate as the Department had 
“examine[d] the relevant data and articulate[d] a satisfactory explanation for its action.”150   

Finally, the court examined the challenge to the six-month transition period.  The court 
rejected the plaintiffs’ argument “because its statistical basis is flawed and does not recognize the 
positive impact streamlining has already had on the case backlog.”151   

At the time this Study was released, there had been no appellate review of the district 
court’s judgment or reasoning.  

 

                                                
145 See id. at *21. 
146 Id. at *9. 
147 Id. at *10. 
148 Id. at *15. 
149 Id.  Reliance on the Andersen Report as support for the “Procedural Reforms” seems misplaced.  The Andersen Report actually concluded 

that the “Streamlining Rules” had been an “unqualified success” and “should remain viable and can be sustained…”  That report does not 
discuss or support a reduction in the number of BIA board members.  See Andersen Report, supra note 74.  The Andersen Report does not 
support the 2002 rule changes; rather, the Andersen Report seems to provide a reason not to promulgate them. 

150 CAIR Opinion, supra note 143, at *19 (quoting Motor Vehicles Mfrs. Ass’n v. State Farm Mut. Automobile Ins. Co., 463 U.S. 29, 42 
(1983)). 

151 Id. at *20.  The court also noted that because the extended transition period was close to completion, plaintiffs’ challenge to this aspect of 
the Procedural Reforms was not timely.  Id. at *21, n.23.   
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 “PROCEDURAL REFORMS”: LEGAL CONCERNS 

The United States Supreme Court has “repeatedly emphasized that ‘over no conceivable 
subject is the legislative power of Congress more complete than it is over’ the admission of 
aliens.”152  It has also “long recognized the power to expel or exclude aliens as a fundamental 
sovereign attribute exercised by the Government’s political departments largely immune from 
judicial control.”153  The power over aliens has been characterized as political in nature, and thus 
“subject only to a narrow judicial review.”154  For this reason, the Supreme Court has repeatedly 
held that, “[i]n the exercise of its broad power over naturalization and immigration, Congress 
regularly makes rules that would be unacceptable if applied to citizens.”155  

Nonetheless, the Department of Justice may not promulgate rules that are “arbitrary and 
capricious” or that deprive aliens of due process. 

Legality of the Rulemaking 

The Administrative Procedure Act forbids agency actions that are arbitrary or capricious, 
or otherwise contrary to law.156   The agency must show a rational connection between the facts 
it finds and the choice it makes,157 and its reasoning must be internally consistent.158  “An 
agency changing its course must supply a reasoned analysis indicating that prior policies and 
standards are being deliberately changed, not casually ignored, and if an agency glosses over or 
swerves from prior precedents without discussion it may cross the line from tolerably terse to 
intolerably mute.”159 

The BIA Procedural Reforms promulgate at least two changes of course: (1) decreasing, 
rather than increasing, the number of BIA judges, and (2) designating virtually all appeals, rather 
than specific types of appeals, for single judge review. 

In 2001, the Department of Justice “sought to aid the Board in reducing its burgeoning 
caseload by increasing its size . . . to 23 Board Members.”160  The Department declared that 
adding new Members was “necessary to maintain an effective, efficient system of appellate 
adjudication” in light of the Board’s substantial caseload.161  The increasing caseload was 
regarded as attributable to expansion of the Immigration Judge system and “frequent and 
                                                
152 Fiallo v. Bell, 430 U.S. 787, 792 (1977) (quoting Oceanic Navigation Co. v. Stranahan, 214 U.S. 320, 339 (1909)).  
153 Fiallo, 430 U.S. at 792 (quoting Shaughnessy v. Mezei, 345 U.S. 206, 210 (1953)); see also Reno v. Flores, 507 U.S. 292, 305 (1993) 

(holding “[f]or reasons long recognized as valid, the responsibility for regulating the relationship between the United States and our alien 
visitors has been committed to the political branches of the Federal Government”). 

154 Fiallo, 430 U.S. at 792.  
155 Demore v. Kim, 538 U.S. ---, 123 S. Ct. 1708, 1711 (Apr. 29, 2003) (quoting Mathews v. Diaz, 426 U.S. 67, 79-80 (1976)); see also Reno, 

507 U.S. at 305-06; Fiallo, 430 U.S. at 792. 
156  5 U.S.C. § 702. 
157 Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S.29, 43 (1983) (citing Burlington Truck Lines, Inc. v. United States, 

371 U.S. 156, 158 (1962)). 
158 Allentown Mack Sales & Serv., Inc. v. NLRB, 522 U.S. 359, 370-71 (1998); see also Engine Mfrs. Ass’n v. EPA, 20 F.3d 1177, 1182 (D.C. 

Cir. 1994). 
159 Airmark Corp. v. FAA, 758 F.2d 685, 691-92 (D.C. Cir. 1985) (quoting Greater Boston Television Corp. v. FCC, 444 F.2d 841, 852 (D.C. 

Cir. 1970)). 
160 Final Rule, supra note 40, at 54894. 
161 66 Fed. Reg. 47379 (Sept. 12, 2001) (codified at 8 C.F.R. Part 3 & 28 C.F.R. Part 10).   
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significant changes in the complex immigration laws.”162  In 2002, however, the Department 
declared that the futility of Board expansion was “clear,” “evident,” and “apparent,” explaining 
that prior Board expansion “has not effectively reduced the existing case backlog.”163   

Much like its decision regarding BIA size, the Department’s decision to streamline 
almost all decisions is a reversal of its prior findings.  The Department rejected this broad 
approach in 1999, concluding that “a move to single-Member adjudication of nearly all cases 
would make it more difficult to maintain the consistency of adjudication that the Board attempts 
to provide.”164 

As discussed above, the United States District Court for the District of Columbia has held 
that, despite these course changes, the “Procedural Reforms” were properly promulgated.165  As 
of the writing of this Report, no appellate review of that decision has occurred.   

Constitutionality and Legality of “Affirmances Without Opinion” 

The provision of the “Procedural Reforms” receiving the most attention from individual 
litigants raising legal challenges has been the expanded use of the “affirmance without opinion” 
procedure.  As discussed above, this procedure requires a single BIA member to affirm, without 
opinion, the decision of the Service or the Immigration Judge where the BIA member 
determines: (1) the decision under review was correct; (2) that any errors in the decision were 
harmless or nonmaterial; and (3) either (a) the issues on appeal are squarely controlled by 
existing precedent and do not involve a novel fact situation or (b) the issues raised on appeal are 
not so substantial that the case warrants issuance of a written opinion in the case.166   

Because this procedure allows the BIA to affirm the Immigration Judge without further 
opinion even when it disagrees with the Immigration Judge’s reasoning, comments during the 
rulemaking process and litigants challenging the rules in court have alleged that the procedure 
does not properly provide a reviewing court with a decision for review.  This is asserted to be: 
(1) a violation of due process; (2) a violation of fundamental administrative law; and (3) a failure 
to provide the courts with a means of determining whether the BIA is following its own 
regulations.  These grounds will be addressed below in turn. 

Due Process 

The broad authority of Congress and, by its delegation, the Attorney General in the area 
of immigration is not unlimited.  It is “well established that the Fifth Amendment entitles aliens 
to due process of law in deportation proceedings.”167  This is true of all aliens, “whether their 
presence here is lawful, unlawful, temporary, or permanent.”168  “The fundamental requirement 
of due process is the opportunity to be heard ‘at a meaningful time and in a meaningful 
                                                
162 Final Rule, supra note 40, at 54879. 
163 Id. at 54894. 
164 Streamlining Rules, supra note 50, at 56139. 
165 See generally CAIR Opinion, supra note 143.   
166 8 C.F.R. § 3.1(e)(4) (2003). 
167 Reno v. Flores, 507 U.S. 292, 306 (1993) (citing The Japanese Immigrant Case, 189 U.S. 86, 100-01 (1903)).  
168 Zadvydas v. Davis, 533 U.S. 678, 693 (2001). 
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manner.’”169  What constitutes such process will be different in different circumstances, and due 
process only “calls for such procedural protections as the particular situation demands.”170 

The Mathews Court held that “[r]esolution of the issue whether the administrative 
procedures provided are constitutionally sufficient requires analysis of the governmental and 
private interests that are affected.”171  Specifically, the Court identified three factors to be 
considered:  

First, the private interest that will be affected by the official action; 
second, the risk of an erroneous deprivation of such interest 
through the procedures used, and the probable value, if any, of 
additional or substitute procedural safeguards; and finally, the 
Government’s interest, including the function involved and the 
fiscal and administrative burdens that the additional or substitute 
procedural requirement would entail.172  

The Supreme Court applied the Mathews analysis to the immigration context in Landon 
v. Placencia.173  There, although the Court remanded the case for further consideration of the 
factors, it found that the alien’s interest was a “weighty one.”174  An alien in a removal 
proceeding “stands to lose the right ‘to stay and live and work in this land of freedom.’” 175 The 
Court also found, however, that “the government’s interest in efficient administration of the 
immigration laws at the border also is weighty.”176  It further noted that the broad control over 
matters of immigration exercised by the executive and the legislature “must weigh heavily in the 
balance.”177  Accordingly, the Court cautioned that “the role of the judiciary is limited to 
determining whether the procedures meet the essential standard of fairness under the Due 
Process Clause and does not extend to imposing procedures that merely displace congressional 
choices of policy.”178    

Several courts of appeals have determined that the due process required in adjudicative 
immigration contexts includes: (1) an entitlement to fact-finding based on a record produced 
before the decision-maker and disclosed to the litigant; (2) the ability to make arguments on her 

                                                
169 Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (quoting Armstrong v. Manzo, 380 U.S. 545, 552 (1965)).  
170 Mathews, 424 U.S. at 334 (quoting Morrisey v. Brewer, 408 U.S. 471, 481 (1972)). 
171 Id.  
172 Id. at 335.  
173 459 U.S. 21 (1982). 
174 Id. at 34.   
175 Id. (quoting Bridges v. Wixon, 326 U.S. 135, 154 (1945)); see also, e.g., Marincas v. Lewis, 92 F.3d 195, 203 (3d Cir. 1996) (noting “an 

applicant erroneously denied asylum could be subject to death or persecution if forced to return to his or her home country”); Padilla-
Agustin v. INS, 21 F.3d 970, 974 (9th Cir. 1994) (holding “the private liberty interests involved in deportation proceedings are among the 
most substantial”).  

176 Landon, 459 U.S. at 34.   
177 Id.  
178 Id. at 34-35. 
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own behalf; and (3) the right to an individualized determination of her interests.179  In addition, 
due process has been held in this context to guarantee the right to an impartial decision-maker.180   

Litigants who seek to establish that the affirmance without opinion procedure is a 
violation of due process point to a series of Supreme Court cases finding that an agency’s 
statement of reasons is one of several minimal due process requirements that must be observed in 
administrative proceedings in which a liberty interest is at stake.181 At least two circuits, the 
Tenth and the Seventh, have held that BIA decisions which do not provide a meaningful 
opportunity for judicial review “can be considered so deficient as to deny the petitioner due 
process.”182    

Some courts have held that an alien has no due process right to any administrative appeal 
at all.183  As one federal circuit court said, “[t]he Attorney General could dispense with the 
Board and delegate her powers to the immigration judges, or could give the Board discretion to 
choose which cases to review.”184  It is “immigration proceedings as a whole,” rather than one 
part of them, that are governed by due process.185  An alien is entitled to due process in 
“deportation proceedings.”186 

Due process challenges to the affirmance without opinion procedure have been denied in 
the five circuits that have addressed the issue187  In Albathani v. INS, for example, although it 
noted that “[i]mmigration decisions, especially in the asylum cases, may have life or death 
consequences, and so the costs of error are very high,”188 the First Circuit also noted that an alien 
does not have any constitutional right to an administrative appeal at all.189  It concluded that the 
regulations “do not render the scheme a violation of due process or render judicial review 
impossible,”190 apparently because it understood due process requirements to apply to the entire 
administrative process as a whole, rather than to the appeal process in an isolated fashion.  As 
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discussed more fully in the following section, the court found that the requirement of a reasoned 
statement applies to the agency in its entirety rather than to individual components of the agency, 
such as the Board.191  Relying on the fact that, under the reform regulations, when there is an 
affirmance without opinion, the Immigration Judge’s underlying decision provides the statement 
of reasons and is the final agency determination, the court found that the affirmance without 
opinion scheme does not violate due process or administrative law.192   

Most recently, the Ninth Circuit followed the First Circuit’s Albathani opinion, saying:  
“Its careful reasoning is persuasive and, like the other courts of appeal that followed, we embrace 
its rationale.”193  The Ninth Circuit acknowledged that non-citizens “have understandable 
concerns about the streamlining process, particularly in light of the congressional limitations on 
federal court review.”194  And, the Ninth Circuit indicated that it is “not unsympathetic to these 
concerns,” but those concerns were not deemed sufficient to conclude that streamlining violated 
the non-citizens’ statutory or constitutional rights.195 

Administrative Law 

It is a “fundamental rule of administrative law” that an administrative agency must 
provide a reasoned explanation for its actions.196   

If the administrative action is to be tested by the basis upon which 
it purports to rest, that basis must be set forth with such clarity as 
to be understandable.  It will not do for a court to be compelled to 
guess at the theory underlying the agency’s actions; nor can a court 
be expected to chisel that which must be precise from what the 
agency has left vague and indecisive.197 

The reviewing court must “know what a decision means” before it can decide “whether it is right 
or wrong.”198  This is necessitated by the rule that a reviewing court may not substitute 
alternative grounds to uphold agency action.  Rather, it “must judge the propriety of such action 
solely by the grounds invoked by the agency.  If those grounds are inadequate or improper, the 
court is powerless to affirm the administrative action by substituting what it considers to be a 
more adequate or proper basis.”199   

As noted above, the Albathani court found that this requirement refers to “agencies in 
their entirety,” not individual components of agencies, thus finding that “Chenery does not 
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require that this statement come from the BIA rather than the IJ.”200  At least nine of the federal 
circuits have held that the BIA can adopt the decision of the Immigration Judge without further 
opinion.201  If the BIA comes to the conclusion that the Immigration Judge “got it right,” it need 
not “go through the idle motions of dressing the IJ’s findings in its own prose.”202  As the D.C. 
Circuit held, summary affirmance for the reasons given by the Immigration Judge is “not only 
common practice, but universally accepted by every other circuit to have addressed the issue.”203 

The situation presented by the new affirmance without opinion procedures, however, is 
distinguishable from that presented in each of these other cases.  Where, in the past, summary 
affirmance has been approved, the BIA has explicitly adopted the reasoning of the Immigration 
Judge, typically using the following language: “based upon and for the reasons set forth in the 
IJ’s decision.”204  Under the affirmance without opinion regulations, on the other hand, the BIA 
member is required to state, “The Board affirms, without opinion, the result of the decision 
below.”205  The BIA member must affirm without opinion where all the necessary factors are 
satisfied, even where she disagrees with the reasoning of the Immigration Judge. 206 As the First 
Circuit found in Albathani, “this means that courts of appeals are forced to review a decision 
which may or may not contain the reasoning of the BIA.”207  As stated above, the First Circuit 
concluded that this did not prevent a meaningful review because the courts continue to have the 
record and the Immigration Judge’s decision, which the regulations declare to be the “final 
agency determination,”208 upon which to base their review.209   

It is not at all clear, however, that this is the correct result.  Litigants challenging the 
regulations contend that the Immigration Judge’s decision, regardless of what the regulation 
states, is not in fact the final decision of the agency; they argue that the agency has not finally 
ruled until the BIA has spoken.  At least two circuits have held in the past that the “final order” 
of the agency for purposes of review is that of the BIA.  As the Third Circuit explained: 

Congress has granted [the federal courts] power to review only 
“final order[s] of removal.”  Because an alien facing removal may 
appeal to the BIA as of right, and because the BIA has the power 
to conduct a de novo review of IJ decisions, there is no “final 
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order” until the BIA acts.  Accordingly, we now expressly hold 
that the “final order” we review is that of the BIA.210 

The Ninth Circuit has previously made a key distinction between affirmances of Immigration 
Judge’s decisions based upon the reasons therein and affirmances of Immigration Judge’s 
decisions without clearly adopting the Immigration Judge’s reasoning.211  In the latter 
circumstance, the Ninth Circuit has held the BIA has not fulfilled its obligation to “provide 
reasons for its decision to deny relief.”212 

A problem with these decisions, however, is their apparent reliance on the fact that they 
were decided when the BIA exercised de novo review.  Indeed, the rationale in the Castillo 
holding is that “the BIA has the power to conduct a de novo review of the record, to make its 
own findings, and to determine independently the sufficiency of the evidence, and for us to 
review the IJ’s decision under our deferential substantial evidence test would deprive the 
petitioner of the BIA’s de novo review of his case.”213 

Despite its conclusion in Albathani that the affirmance without opinion procedures do not 
run afoul of the law, the First Circuit did find a serious policy flaw in the affirmance without 
opinion regulations.  Because of the requirement that a court may consider only the grounds 
relied on by the agency in reviewing its actions, it cannot approve what it considers the proper 
result before the Immigration Judge if the Immigration Judge’s rationale is improper.  “In short, 
if the BIA identifies an alternative satisfactory ground for upholding denial of asylum in a case 
with an otherwise unsatisfactory decision by the IJ, it must state it or risk remand.”214  The 
“Procedural Reforms,” however, do not allow the BIA member to state an alternative satisfactory 
ground.  Rather, where the result is correct and the error in the decision was harmless or 
nonmaterial, the BIA member “shall” affirm the decision without opinion.215  Thus, the 
regulation requires the BIA member to make affirmances which she knows, if appealed, will be 
remanded.  As the court found in Albathani, once such remand inevitably occurs, “the agency 
will not, in the end, have saved any time or effort.”216 

Violation of the Regulations 

Litigants challenging the “Procedural Reforms” have also argued that the affirmance 
without opinion procedure does not provide a way for courts to police the BIA to see that it is 
actually following its own regulations.  In other words, despite the fact that the “Procedural 
Reforms” set forth a number of requirements that must be met before summary affirmance may 
be granted,217 the BIA member is prohibited from setting forth his reasons for determining why 
those criteria have been met in a particular case.  Thus, the argument goes, there is no way for 

                                                
210 Abdulai v. Ashcroft, 239 F.3d 542, 548-49 (3d Cir. 2001); see also Castillo v. INS, 951 F.2d 1117, 1120-21 (9th Cir. 1991).  
211 Turkhowinich v. INS, 64 F.3d 460, 465 (9th Cir. 1995). 
212 Id.  
213 Id. at 1120-21.  
214 Albathani v. INS, 318 F.3d 365, 378 (1st Cir. 2003).  
215 8 C.F.R. § 3.1(e)(4)(ii) (2003) (emphasis added).  
216 Albathani, 318 F.3d at 378. 
217 8 C.F.R. § 3.1(e)(4) (2003). 



 

 

 38 

the reviewing court to analyze whether such a determination is appropriate under the regulations 
in any given case.  The Attorney General responds that the BIA member need give no reasons for 
the decision to decide a case summarily because that decision to decide summarily is completely 
within the agency’s discretion.   

The APA establishes a “presumption of judicial review” for those adversely affected by 
agency actions.  As discussed above, however, the APA does not allow judicial review where the 
action is “committed to agency discretion by law.”218  While the Supreme Court has cautioned 
that this is a “very narrow exception” to the presumption of reviewability,219 it has traditionally 
considered certain categories of administrative decisions to be committed to agency discretion, 
including: the decision whether to institute proceedings; the decision whether to grant 
reconsideration of an action because of material error; and the decision to terminate an employee 
in the interest of national security.220  The Attorney General argues that the decision to decide an 
administrative appeal summarily falls within this line of cases and is indistinguishable from an 
agency decision whether to grant reconsideration. 

In ICC v. Locomotive Engineers,221 the Supreme Court concluded that refusal of a 
request for reconsideration because of material error was the type of agency decision 
traditionally committed to agency discretion.222  In so holding, the Court relied on “the 
impossibility of devising an adequate standard of review for such agency action.”223  The Court 
also reasoned: 

[W]here no new data but only “material error” has been put 
forward as the basis for reopening, an appeal places before the 
court precisely the same substance that could have been brought 
there by appeal from the original order – but asks them to review it 
on the strange, one-step-removed basis of whether the agency 
decision is not only unlawful, but so unlawful that the refusal to 
reconsider it is an abuse of discretion.224 

This type of review, the Court held, would “serve no purpose.”225 

The BIA decision whether to decide summarily appears materially distinct from the 
ICC’s decision whether to reconsider, in several important respects.  Unlike the situation in ICC, 
the courts of appeals have frequently overturned BIA determinations of harmless error.226  In 
addition, in order to decide a case summarily, a Board member must determine not only that any 
errors by the Immigration Judge were harmless, but also either that: (a) the issue on appeal is 
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squarely controlled by existing Board or federal court precedent and does not involve the 
application of precedent to a novel fact situation; or (b) the factual and legal questions raised are 
not so substantial that the case warrants a written decision.  These seem to create reviewable 
issues for a court of appeals.  Indeed, the only circuit to address the reviewability of a summary 
decision has determined that it may review the Board’s execution of its own regulations under 
these circumstances.227  Accordingly, it is possible that Board determinations of whether to 
decide an appeal summarily will be regarded as reviewable.228  Combined with the requirement 
that the court of appeals rely solely on the rationale of the agency in approving its actions, this 
would seem to require remand in every case for the BIA to explain its actions, once again 
making the regulations seem “unreasoned” in this respect and thus calling into question the 
rulemaking process.   

In Albathani, however, despite being squarely presented with this issue, the court 
sidestepped the question.  The First Circuit held that its review of the Immigration Judge’s 
determination established that any error in the decision to proceed summarily in that case would 
have been harmless as “[t]here was a basis for affirmance and for summary affirmance.”229  The 
court held that only if there were evidence of systemic violation by the BIA of its regulations 
would the court be forced to address the issue of whether the decision to proceed summarily is 
committed to agency discretion.230  This suggests that, as a practical matter, courts may review 
the underlying Immigration Judge’s decision to determine if both affirmance and summary 
affirmance are appropriate and will only address the affirmance without opinion rule itself if 
widespread violations can be shown.  Review of the BIA member’s summary affirmance in this 
fashion, however, appears itself to sidestep the requirement that an appellate court consider only 
the rationale actually relied on by the agency in reaching its decision.231 

 

 “PROCEDURAL REFORMS”: PRACTICAL EFFECTS 

 The “Procedural Reforms” may well reduce the BIA backlog.  Unfortunately, because the 
BIA backlog reduction is achieved by depriving aliens of meaningful agency review, aliens are 
seeking meaningful review in the federal circuit courts, causing a backlog to develop in the 
courts.  

Reducing the BIA Backlog 

The number of BIA decisions per month increased steeply between June 2000 and 
October 2002.232   
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The number of appeals granted or remanded (usually, favoring the alien) remained 
steady: under 1,000 per month.233  The steep increase in BIA decisions was essentially all 
accounted for by a steep increase in the number of appeals denied (usually, favoring the 
government).  Appeals denied rose from less than 2,000 per month to around 4,000 per month.234   

Before the spring of 2002, approximately one in four appeals was granted; since then, 
approximately one in ten appeals is granted.235  

During 2002, BIA affirmances not only increased quantitatively; they also changed 
qualitatively.  Through the end of 2001, approximately 10% of BIA decisions were summary 
affirmances.  By March 2002, more than half of the BIA’s decisions were summary 
affirmances.236 

Shifting the Backlog to the Federal Courts   

The increased quantity of BIA decisions, and the dissatisfaction of aliens and their 
counsel with unexplained affirmances, have created a surge of appeals from the BIA to the 
federal circuit courts of appeals.   

During late 2001, before the “Procedural Reforms” were proposed or effective, BIA 
decisions were being appealed to the federal circuit courts at a rate of around 100 per month.  By 
March 2002 (when Acting BIA Chairman Lori Scialabba added asylum to the “certain categories 
of cases” that could be decided by a single member without opinion), appeals to the federal 
circuit courts had climbed to almost 300 per month.  By May 2002 (when Acting BIA Chairman 
Lori Scialabba designated “all cases” as being in those “certain categories”), appeals to the 
federal circuit courts had climbed to more than 700 per month.  By the beginning of 2003, BIA 
decisions were being appealed to the federal circuit courts at a rate of over 800-900 per 
month.237  Every federal circuit is experiencing a surge in appeals from the BIA.238 

This surge is continuing: the average number of requests per month for the immigration 
administrative record – the first step in an appeal to the federal circuit courts – has also 
quadrupled.239 

Now, the federal circuit courts are developing a backlog.  The rate at which appeals from 
the BIA are being terminated by the federal circuit courts is far lower than the rate at which 
appeals from the BIA are being filed, and a backlog of over 5,000 appeals has developed and is 
growing.240 

As one federal circuit court observed recently: 
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Although a stated goal of the new regulations is to eliminate the 
BIA’s backlog, we observe that the practical result may be to shift 
the backlog to the courts of appeal.241 

 

“PROCEDURAL REFORMS”:  CAUSING ERROR, INJURY 

The “Streamlining Rules,” even when limited to “certain categories” of straightforward 
cases amenable to rapid resolution, were reducing the BIA backlog and were an “unqualified 
success.”242  Nonetheless, during 2002, the Acting Chairman of the BIA stretched the 
“Streamlining Rules” to include asylum cases and then, potentially, all cases.  Finally, in 
September 2002, the “Procedural Reforms,” with sweeping mandates for single member review 
and more “affirmances without opinion” became officially effective.243   

Throughout 2002, as the “Streamlining Rules” were stretched and the “Procedural 
Reforms” were promulgated, the percentage of appeals upheld (usually favoring the alien) 
plummeted, and the number of “affirmances without opinion” (usually favoring the government) 
soared.244   

A surge of appeals to the federal circuit courts is underway, creating a backlog there.  
Several opinions from the federal circuit courts have already been issued.  The federal courts are 
describing obvious errors committed by the BIA: errors that would be comic, if they were not so 
tragic.   

 

Tang v. Ashcroft 245 

Yong Tang, a pro-democracy Chinese dissident, testified before the Immigration Judge to 
persecution while in the PRC.246  He testified of his placement in a “re-education” labor camp as 
a child, his arrest and detention by the government of the PRC in response to his pro-democracy 
activities, activities which included a leadership role at various demonstrations, such as the 
Tiananmen Square protests in the days leading up to the massacre of student demonstrators by 
the government.247  Mr. Tang also described having been brutally beaten until he lost 
consciousness in an attempt to compel him to reveal the names of fellow activists.248  Mr. Tang 
recounted persistent police visits, frequent interrogation, and constant surveillance.249  In 
asserting a well-founded fear of future persecution, Mr. Tang testified to his numerous pro-
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democracy activities in the United States, including his affiliation with the Chinese Alliance for 
Democracy, his participation in protests in front of the Chinese embassy in New York to rally for 
democratic reform in China, and his publication of articles critical of the government of the PRC 
in prominent international Chinese-language journals.250 

While the Immigration Judge did not take any issue with Mr. Tang’s testimony that he 
had been politically active against the PRC government, that he had suffered persecution, or that 
he fears persecution in the future, the Immigration Judge denied Mr. Tang’s application for 
asylum “on the basis that his evidence was not plausible in a few respects.”251  The Immigration 
Judge also concluded that, because Mr. Tang was working in the United States for a company 
run by persons of Chinese extraction, he would not reasonably fear persecution upon his return to 
China.  The basis for this remarkable conclusion, the Immigration Judge admitted, was “a 
feeling.”252 

The Third Circuit concluded that the Immigration Judge’s opinions “were premised on 
inferences, assumptions, and feelings that range from overreaching to sheer speculation.”253  The 
court went on to note that “[t]he record is bereft of evidence, much less ‘substantial evidence,’ to 
support an adverse credibility determination” as found by the Immigration Judge and summarily 
affirmed by the BIA.254 

Based on this review of the record, the Third Circuit held that the “adverse credibility 
determination made in this case was not supported by substantial evidence of record and may not 
stand.”255  The court vacated the BIA’s order and remanded the case to the BIA with further 
instruction to remand to the Immigration Judge for a determination of whether, given the 
testimony that Mr. Tang suffered past and fears future persecution, testimony the court found to 
be credible, he and his wife should be granted asylum and/or withholding of deportation.256    

Tuhin v. Ashcroft 257 

Azim Tuhin, a native and citizen of Bangladesh, fled to the United States after having 
been arrested and beaten by the police in connection with a political protest.258  Mr. Tuhin was 
arrested at the protest: “A group of five or six officers kicked Tuhin and hit him with their 
batons; Tuhin was beaten again at the police station.  During the beatings the police warned him 
to cease his political activism. . . .”259  Mr. Tuhin spent a month in jail, where he was beaten on 
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seven to ten more occasions.260  Mr. Tuhin was ultimately released on bond, and shortly 
thereafter fled Bangladesh.261     

Mr. Tuhin stated that he believes that if returned to Bangladesh he will surely face 
renewed arrest, incarceration, torture, and possible execution for his alleged crimes.262  In 
addition to his own testimony, Mr. Tuhin submitted affidavits, medical reports documenting 
injuries caused by police beatings, and copies of his charging papers, as well as state department 
and international human rights reports and news clipping discussing Bangladesh’s political 
climate.263 

“In an oral decision announced immediately following the hearing, the IJ ‘fully credited’ 
petitioner’s testimony but went on to deny asylum based on a ‘legal conclusion that [petitioner] 
is not fleeing persecution but prosecution.’”264  The Immigration Judge reasoned that petitioner 
was “‘liable as an accomplice for the acts taken by his organization [the Jatiya political party],’ 
thus, ‘the country of Bangladesh would have the right to prosecute [him] for having engaged in 
criminal activity.’”265 

The BIA affirmed, without opinion, the Immigration Judge’s decision.266  The Seventh 
Circuit found that “the IJ’s decision reveals no analysis of whether the beatings that Tuhin 
endured rose to the level of political persecution.”267  Remarkably, though the Immigration 
Judge found the petitioner credible, the Immigration Judge did not mention Mr. Tuhin’s beatings.  
The court noted:  

It is unclear whether the judge determined that the beatings were 
not sufficiently serious to constitute persecution, whether they 
were not imposed on account of Tuhin’s political opinion, or 
whether the IJ just disregarded the evidence altogether.  In any 
case, without some reasoned explanation by the IJ for rejecting 
Tuhin’s past persecution claim, we cannot uphold the decision.268 

The court also found that the Immigration Judge’s conclusion that Mr. Tuhin fled 
prosecution and not persecution “seems to be based on a fundamental misunderstanding of the 
law.”269  The court noted that under federal court precedent, “[a] facially legitimate prosecution 
may amount to persecution if the prosecution was motivated by a ‘nefarious purpose,’ i.e., to 
punish political opinion, …and the punishment under the law is sufficiently severe.”270  The 
                                                
260 Id. 
261 Id. 
262 Id. 
263 Id. 
264 Id.  
265 Id. (quoting Immigration Judge’s decision). 
266 Id. 
267 Id.  
268 Id. 
269 Id. 
270 Id.  (citing Lin v. INS, 238 F.3d 239, 244 (3d Cir. 2001) (Chinese student who demonstrated during Tiananmen Square era and was sought 

by Chinese police under lawful subpoena for trespass had well-founded fear of persecution, not just prosecution); Chang v. INS, 119 F.3d 
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court noted that the Immigration Judge’s failure to address whether or not the Bangladesh 
authorities had prosecuted Mr. Tuhin for his political beliefs “was not insignificant.”271  The 
Seventh Circuit noted that a finding of past persecution would give rise to the presumption that 
Mr. Tuhin’s fear of future persecution was well-founded.272  The burden would then shift to the 
Service to rebut that presumption with evidence that conditions in Bangladesh have changed to 
such an extent that future persecution is unlikely.273  The court noted that the Service had not 
come forward with any evidence of changed conditions.274  Thus, because it “cannot be sure 
whether, or how, the BIA might exercise its discretion if Tuhin’s claim of past persecution were 
fully considered and irrelevant considerations discarded” the Seventh Circuit remanded the case 
to the BIA for further proceedings.275   

Herbert v. Ashcroft 276 

The Service charged Diland Herbert, a native and citizen of Trinidad and Tobago and a 
lawful permanent resident of the United State for almost twenty-five years, with being subject to 
removal from the United States under 8 U.S.C. § 1227(a)(2)(A)(ii) on the grounds that he had 
been committed a felony.277   

Approximately two hours prior to the scheduled time for a hearing, Mr. Herbert’s 
attorney filed an emergency motion for continuance with the Immigration Judge.278  The motion 
explained that the attorney had been ordered to appear before a magistrate judge in federal 
district court for a hearing in another matter, continued from the preceding day.279  The attorney 
never told Mr. Herbert or his family that he would be unable to be at the hearing.280  While Mr. 
Herbert arrived thirty minutes late to the hearing due to traffic and heavy rain, some of his family 
members were present.281  When Mr. Herbert did not arrive promptly, his mother informed court 
personnel that she had spoken to her son that morning and that he would be arriving shortly.282  
Despite this knowledge and the attorney’s motion for a continuance, the Immigration Judge 
proceeded in absentia and ordered Mr. Herbert expelled.283   

                                                                                                                                                       
1055, 1061-62 (3d Cir. 1997) (fact that petitioner violated Chinese security laws of general applicability did not preclude finding that 
prosecution under laws would constitute persecution); Rodriquez-Roman v. INS, 98 F.3d 416, 429 (9th Cir. 1996) (Cuban who would face 
severe punishment under Cuban law for having illegally departed had well-founded fear of persecution on account of his political opinion)).  

271 Id. 
272 Id. 
273 Id. 
274 Id. 
275 Tuhin, 2003 WL 1342995 (7th Cir. Feb. 11, 2003). 
276 Herbert v. Ashcroft, 325 F.3d 68 (1st Cir. 2003). 
277 Id. at 69. 
278 Id. at ___. 
279 Id. at 70. 
280 Id. 
281 Id. 
282 Id. 
283 Id.  8 U.S.C. § 1229a(b)(5)(A) provides that: “Any alien who, after written notice . . . has been provided to that alien or alien’s counsel of 

record, does not attend a proceeding under this section, shall be ordered removed in absentia if the [INS] established by clear, unequivocal, 
and convincing evidence that the written notice was so provided and that the alien is removable. . . .”   
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Mr. Herbert appealed to the BIA.  The BIA affirmed, without opinion, the decision of the 
Immigration Judge.284  Mr. Herbert then petitioned the First Circuit for review of the denial of 
the motion to reopen the decision in absentia to expel him.  The First Circuit granted the petition 
for review, reversed the denial of the motion, and remanded the case back to the agency.285  The 
First Circuit held that exceptional circumstances existed and the agency acted arbitrarily and 
capriciously in denying the motion to reopen.286  Its opinion specifically cited to federal court 
precedent that an alien’s good faith reliance on counsel and the availability of relatives to testify 
on his behalf are factors that could contribute to a finding that extraordinary circumstances 
exist.287  The First Circuit directed that on remand Mr. Herbert be permitted to present his claims 
for cancellation of removal.288   

Georgis v. Ashcroft 289  

Zebenework Haile Georgis, a citizen of Ethiopia, along with her husband, her uncle, and 
three of her children, were members of All-Amhara People’s Organization (“AAPO”), a political 
group opposing the Ethiopian government.  Before she left Ethiopia for the United States in 
1995, Ms. Georgis had been arrested for an AAPO protest, taken to prison, beaten, and tortured.  
Her husband was also arrested, imprisoned, beaten, and tortured; her uncle was killed.  Since her 
flight to the United States in 1995, her husband and children had been arrested and imprisoned; 
her daughter had been raped by a prison guard; and “government soldiers had interrogated her 
family and inquired as to her whereabouts.”290 

Ms. Georgis overstayed her visa and applied for political asylum.  The Immigration 
Judge denied her application, because of “numerous discrepancies” in the dates Ms. Georgis 
gave for the killings, arrests, beatings, imprisonment, rape, and torture of herself or her family 
members.  The Immigration Judge also deemed some of her testimony “uncorroborated,” and 
questioned why she had not mentioned the early killings and arrests in her asylum application.  
The BIA “issued a ‘streamlined’ order summarily affirming the [Immigration Judge’s] 
decision.”291 

Ms. Georgis appealed to the United States Court of Appeals for the Seventh Circuit.  On 
appeal, the Seventh Circuit had nothing but a summary affirmance from the BIA, so it reviewed 
the Immigration Judge’s decision directly, reversed and remanded.292  As to the date 
discrepancies, the Seventh Circuit pointed out that the Ethiopian calendar is Julian, while the 

                                                
284 Herbert, 325 F.3d at 70. 
285 Id. at *73. 
286 Id. at *72. 
287 See Romero-Morakes v. INS, 25 F.3d 125, 130-31 (2d Cir. 1994) (identifying the alien’s good faith reliance on counsel and the availability 

of relatives to testify on his behalf as factors that could contribute to a finding that extraordinary circumstances exist). 
288 Interestingly, one judge dissented noting that “the record on appeal is insufficiently developed to enable a reliable appellate determination 

as to whether the denial of the motion to reopen constitutes an abuse of discretion, let alone an arbitrary and capricious agency action.”  
Herbert, 325 F.3d at 73. 

289  Georgis v. Ashcroft, 328 F.3d 962 (7th Cir. 2003). 
290  Id. at 964 
291  Id. at 966. 
292  Id. at 967-69.  The Seventh Circuit noted that “it makes no practical difference whether the BIA properly or improperly streamlined review 

of Georgis’s case because the Immigration Judge’s opinion can be reviewed directly, allowing a “fair appraisal of the petitioner’s case” and 
preserving “petitioner’s due process rights.”  Id. at 967. 
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American calendar is Gregorian, so “everyone [at the hearing], and not just Georgis, seemed 
unclear about converting the dates from Ethiopian to Gregorian.”293  As to the lack of 
corroboration, the Seventh Circuit pointed out that, as a matter of law, corroboration is not 
necessary, and, in any event, much of her testimony was corroborated — by a document from the 
Ethiopian police, which the Immigration Judge had erroneously excluded on grounds that it had 
not been obtained or produced far enough in advance of the hearing.294  As to the remaining 
grounds cited by the Immigration Judge – the failure to list all of the killings and arrests on her 
asylum application – the Seventh Circuit noted that, normally, it would defer to the Immigration 
Judge’s credibility determinations.  However, this time, “having found that the other five 
grounds given by the IJ for discrediting Georgis are either unsupported by the evidence in the 
record or based on incomplete or improperly excluded evidence, we are not inclined to defer to 
his credibility determination on this remaining sixth ground alone.”295  The Seventh Circuit 
vacated the expulsion order and remanded to the BIA, saying “we strongly urge the BIA to 
assign a different judge to Georgis’s case on remand.”296  

El Moraghy v. Ashcroft297   

Adel Nagi El Moraghy, a Coptic Christian Egyptian national, sought asylum in the 
United States because of fears of persecution by Islamic fundamentalists if he were returned to 
Egypt.  Mr. El Moraghy described a series of beatings he had suffered in Egypt and testified that 
he would be a “marked man” if he returned because, while in Egypt, he had been a friend of a 
Muslim woman.  After he accompanied the Muslim woman on several visits to a Christian 
monastery, a group of Muslim fundamentalists kidnapped them, insisted that Mr. El Moraghy 
convert to Islam, and insisted the Mr. El Moraghy marry the woman.  Mr. El Moraghy fled to 
Cairo, then to the United States.  According to Mr. El Moraghy, if he were forced to return to 
Egypt, he would “be tortured or most likely killed by Muslim Fundamentalists.”298   

The Immigration Judge did not make any finding as to Mr. El Moraghy’s credibility and 
did not address his past persecution at all.  However, the Immigration Judge ordered Mr. El 
Moraghy deported.  The basis for the Immigration Judge’s decision, to the extent it could be 
discerned, was that the United States Department of State “country reports.” which described a 
history of violent assaults against Coptic Christians in Egypt, did not mention Mr. El Moraghy 
by name. The BIA summarily affirmed.   

The United States Court of Appeals for the First Circuit reviewed the Immigration 
Judge’s opinion directly, found an “absence of reasoned discussion,” and remanded to the 
BIA.299 

                                                
293  Id. at 968. 
294 Georgis, 328 F.3d at 968-69. 
295  Id. at 970. 
296  Id. 
297  El Moraghy v. Ashcroft, 2003WL 21355904, ___ F.3d ___ (1st Cir. June 12, 2003). 
298  Id. 
299  Id. 



 

 

 47 

In remanding, the First Circuit held that “a more searching review of the application of 
the [affirmance without opinion] regulations” should be addressed only after evidence of 
“systemic violation” by the BIA.300  However, the First Circuit did address the systemic waste” 

Here, streamlining a case “in which the reasoning proffered by the 
[Immigration Judge] is faulty” has resulted only in additional lost 
time and judicial resources…If, in the end, El Moraghy is granted 
the discretionary relief he seeks, the cost will have been borne 
mostly by the courts, which have done what the BIA should have 
done.  And, if El Moraghy is properly denied relief, then the cost 
of the summary affirmance procedure will be, in addition, that an 
alien who should have been removed has stayed here even 
longer.301 

For Mr. El Moraghy, the process will now loop back through the BIA, to an Immigration 
Judge, perhaps back to the BIA, and perhaps back to the federal circuit court.  Mr. El Moraghy, 
and the United States, could have been spared all of this waste if the BIA did “what the BIA 
should have done” in the first place: provide meaningful review and correct an obvious error. 
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Reasons for Expulsion, 1991-2002

Source:  2002 Yearbook of Immigration Statistics, Table 64
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Appendix 13:  Data Supporting Backlog Calculations 

Fiscal 
Year 
(FY) 

Cases 
Rec. 

(Enders) 

New 
Cases 
(DOJ 
FY 

2000 
Stats.) 

New 
Cases 
(DOJ 
FY 

2001 
Stats.) 

New 
Cases 
(DOJ 
FY 

2002 
Stats.) 

AILA-
EOIR 

Answers 

Est. 
New 

Cases 

Basis of 
Number 
for "Est. 

New 
Cases" 
column  

Cases 
Decided 
(Enders) 

Cases 
Decided 

(DOJ 
FY 2000 
Stats.) 

Cases 
Decided 

(DOJ 
FY2001 
Stats.) 

Cases 
Decided 

(DOJ 
FY2002 
Stats.) 

AILA-
EOIR 

Answers 

Est. 
Cases 

Decided 

Basis of 
Number 
for "Est. 
Cases 

Decided" 
Column 

Est. 
Change in 
Backlog 

(Est. Cases 
Decided 
Less Est. 

New Cases 
Received) 

Est. Cases 
Pending at 
End of FY 
(Estimated 
Backlog) 

Cases 
Pending 
End of 

FY 
(Enders) 

1992 12,823 N/A N/A N/A N/A 12,823 Enders 11,720 N/A N/A N/A N/A 11,720 Enders   18,054 18,054 
1993 N/A N/A N/A N/A N/A 15,847 Estimate N/A N/A N/A N/A N/A 12,935 Estimate -2,912 20,966   
1994 N/A N/A N/A N/A N/A 18,871 Estimate N/A N/A N/A N/A N/A 14,150 Estimate -4,722 25,688   
1995 N/A N/A N/A N/A N/A 21,895 Estimate N/A N/A N/A N/A N/A 15,364 Estimate -6,531 32,219   

1996 N/A 24,919 N/A N/A N/A 24,919 DOJ 
FY00  N/A 16,579 N/A N/A N/A 16,579 DOJ 

FY00  -8,340 40,559   

1997 29,913 30,626 30,788 N/A N/A 30,442 

Avg. 
Enders, 

DOJ FYs 
00 & 01  

23,099 23,277 22,826 N/A N/A 23,067 

Avg. 
Enders, 

DOJ 
FY00 & 
FY01 

-7,375 47,934 47,295 

1998 N/A 28,320 28,482 28,475 N/A 28,426 
Avg. 

DOJ FYs 
00 - 02  

N/A 28,834 28,470 28,763 N/A 28,689 
Avg. DOJ 
FYs 00 - 

02  
263 47,670   

1999 N/A 30,759 31,077 31,098 N/A 30,978 
Avg. 

DOJ FYs 
00 - 02  

N/A 23,018 22,964 23,012 N/A 22,998 
Avg. DOJ 
FYs 00 - 

02  
-7,980 55,650   

2000 N/A 29,847 30,019 30,050 N/A 29,972 
Avg. 

DOJ FYs 
00 -02  

N/A 21,507 21,608 21,378 N/A 21,498 
Avg. DOJ 
FYs 00 - 

02  
-8,474 64,125   

2001 27,505 N/A 28,104 28,140 27,800 27,887 

Avg. 
Enders, 

DOJ FYs 
01-02 & 
AILA-
EOIR 

31,789 N/A 31,996 31,797 31,800 31,846 

Avg. 
Enders, 
DOJ FY 
01-02 & 
AILA-
EOIR  

3,958 60,166 57,597 

2002 N/A N/A N/A 34,653 34,100 34,377 

Avg. 
DOJ 

FY02 & 
AILA-
EOIR 

N/A N/A N/A 47,321 47,300 47,311 

Avg. DOJ 
FY02 & 
AILA-
EOIR  

12,934 47,232   
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Appendix 24
BIA Decisions, June 2000 - October 2002

Source:  LA Times, web edition, January 27, 2003
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Appendix 25
BIA Summary Decisions, June 2000 - October 2002

Source:  LA Times, web edition, January 27, 2003
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Appendix 26
Number of BIA Decisions Appealed to Federal Circuits

October 2001 - March 2003

Source:  Administrative Office of the United States Courts
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 Appendix 27 
Number of Appeals of BIA Decisions, by Circuit,  

October 2001 – March 2003 

 

 
DC 

Circuit 
1st 

Circuit 
2nd 

Circuit 
3rd 

Circuit 
4th 

Circuit 
5th 

Circuit 
6th 

Circuit 
7th 

Circuit 
8th 

Circuit 
9th 

Circuit 
10th 

Circuit 
11th 

Circuit 

October 2001 0 0 15 9 2 4 0 7 1 60 0 8 
November 2001 0 0 8 3 1 6 2 1 1 63 2 7 
December 2001 0 3 9 11 2 10 4 4 3 73 4 4 
January 2002 0 2 23 11 4 19 5 4 6 79 4 3 
February 2002 0 4 21 14 6 20 7 5 5 86 4 11 

March 2002 0 0 29 9 9 31 7 3 4 161 5 12 
April 2002 0 5 42 23 3 31 5 6 8 307 5 31 
May 2002 0 13 45 25 10 45 15 8 10 499 5 39 
June 2002 0 7 49 18 11 28 12 10 4 297 4 22 
July 2002 0 5 104 29 24 43 27 16 14 416 3 31 

August 2002 0 7 88 25 15 32 28 17 14 324 10 32 
September 2002 0 8 102 30 14 34 15 12 8 303 8 29 

October 2002 0 12 132 30 28 30 21 17 16 434 5 34 
November 2002 0 11 161 41 16 42 25 10 19 382 11 26 
December 2002 1 16 197 41 22 43 43 27 27 385 11 30 
January 2003 1 16 207 43 31 46 45 22 19 424 11 45 
February 2003 0 8 185 49 22 34 38 24 12 417 11 37 

March 2003 0 17 206 45 33 31 34 29 19 393 11 26 
Total 2 134 1623 456 253 529 333 222 190 5103 114 427 

             
Source:  Administrative Office of the United States Courts 
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Source:  AILA - EOIR Liaison Agenda Questions

 



Appendix 29
Number of Immigration Service (BIA) Administrative Agency Appeals 

Terminated by Federal Circuits, October 2001 - March 2003

Source:  Administrative Office for the Federal Circuit, as reported to the American Bar Association
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 Appendix 30 
Number of Immigration Service (BIA) Administrative Agency Appeals Terminated, 

by Circuit, October 2001 – March 2003 

 DC 
Circuit 

1st 
Circuit 

2nd 
Circuit 

3rd 
Circuit 

4th 
Circuit 

5th 
Circuit 

6th 
Circuit 

7th 
Circuit 

8th 
Circuit 

9th 
Circuit 

10th 
Circuit 

11th 
Circuit 

October 2001 0 3 9 6 10 17 2 8 3 83 0 8 
November 2001 0 2 7 7 5 5 4 8 0 69 2 4 
December 2001 0 3 5 6 0 8 1 4 3 74 0 8 
January 2002 0 4 13 8 3 9 3 9 3 89 1 10 
February 2002 0 1 7 7 2 17 0 2 5 91 1 4 

March 2002 0 4 18 8 1 66 3 4 4 90 3 5 
April 2002 - 1 10 17 4 16 2 1 4 92 1 6 
May 2002 - - 22 7 7 21 3 3 4 98 5 5 
June 2002 - 2 17 11 6 15 4 4 10 113 4 9 
July 2002 - 6 11 7 4 11 1 5 3 149 2 15 

August 2002 - 5 22 15 4 19 6 5 10 140 4 11 
September 2002 - 6 9 16 3 20 5 5 5 126 2 22 

October 2002 - 3 14 5 5 27 5 2 5 110 2 19 
November 2002 - 6 12 13 8 21 11 4 5 64 2 13 
December 2002 - 9 10 10 7 24 5 3 3 221 4 23 
January 2003 1 3 15 25 15 25 6 6 11 135 4 25 
February 2003 1 5 24 21 2 18 13 8 3 119 2 25 

March 2003 - 4 20 14 12 28 4 11 13 157 3 29 
Total 2 67 245 203 98 367 78 92 94 2020 42 241 

 



Appendix 31
Rise in Backlog at Federal Courts from Immigration Service (BIA) Appeals

(Assumption:  no backlog in October 2001)

Source:  Administrative Office of the United States Courts
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